Chapter – Multi-state Taxation
1. Types of State Taxes

a. Individual

b. Sales and Use

c. Corporate
d. Property

e. Others

2. Sales and Use Tax

a. SALES TAX

i. Applies to sales of tangible property, but not real estate

ii. Some states apply it to sales of services

iii. Collected by the seller if the seller is in the state or has “NEXUS” with the state

iv. Exemption for “resale”

1. In CA need a resale certificate

2. Tax is then paid by the last person (consumer)

a. What if you ship a palate who is the user?

b. Probably the recipient

b. See chart on page 4 for state rates

i. CA = 8.25 state, but then there is local of 1% or more

ii. Can therefore be over 9% on all sales!

c. USE TAX

i. Back up to sales tax

ii. Is applied to “users” who buy when no sales tax is collected

1. Mail order sales

2. Purchases in other states (such as cars)

iii. Paid on CA income tax return annually!  Most people don’t pay

3. Property Taxes
a. Applies to real estate

b. Most states based on a rate time the “assessed” value (something like Fair Market Value)

c. CA is based on Proposition 13 values – purchase price, increased up to 2% a year if the property goes up in value, times 1%. 

i. The 1% is increased by bonds and other fees

ii. Averages about 1.25% + or – depending on the city and county

iii. Thus a $1,000,000 condo’s tax would be about $12,500 per year.

iv. Prop. 13 is reassessed on transfer unless

1. To children at death of a principal residence

2. Up to $1,000,000 to children on death of other property

3. One time rollover available on residence within a county (and some county’s give reciprocity) for sale of a home after age 55)

4. Payroll taxes

a. FUTA – Federal Unemployment Tax Act

b. 6.2% of wages per employee up to $7,000

c. State offset for up to 5,4% paid to the state

5. State income tax - Corporate

a. Most state, except Nevada, South Dakota, Washington, Texas
b. CA is technically a Franchise Tax for the privilege of doing business.
i. Minimum $800 per entity

ii. Against 8.84% corporate

iii. 1.5% S Corporation

iv. LLC Fee on sales (not profit) 

1. $0 - 

$249,999 
         $   0 

2. $250,000 - 
$499,999
          900 

3. $500,000 - 
$999,999   
$     2,500 

4. $1,000,000 - 
$4,999,999 
$     6,000 

5. $5,000,000 or more 
                $11,790
6. Unusual taxes

a. Some states have gross receipts taxes on business of less then 1%

b. Some CA cities have the same knows as City Business License Taxes.  L.A. is big on that.  Ranges up to .55% or 5.5 cents per $1,000 of sales (note not profit)

c. Some cities and states also have a per employee tax (such as Beverly Hills)

d. Some cities have occupancy taxes on tenants

7. NEXUS – or can a state tax out of state companies (employees)

a. There is nexus to tax if the state can show connections with the business

b. Constitutional restrictions
i. Supreme Court has said that due process and equal protection apply

ii. Due Process requires that the business be connected with the state

iii. Equal Protection requires that out of state companies are not taxed at a greater rate then in state companies

iv. Commerce Clause of the Constitution requires that laws don’t impinge on the movement of goods and services between the states any more then they do within the states

c. Public Law 86-272 goes beyond the constitution

i. It prohibits states from taxing sale (note only sales activity) if nothing else is done in the state

ii. Employees can only be in the state for sales, not to fix products, etc.

iii. Can’t have an office in the state and must approve sales out of state

iv. Must ship from out of state

v. Applies only to net income taxes and not gross receipts taxes

vi. Doesn’t apply to sales of real estate, intangible property or services.

d. What about sales taxes?  Pub. Law. 86-272 doesn’t apply so the question is, which out of state sellers must collect sales taxes on shipments into the state? 

i. This is big as it is almost 10% of sales to CA resicents

ii. EBAY, Overstock and Amazon don’t want to collect and pay it, thus making their sales cheaper if the customer doesn’t pay the equal use tax

iii. They claim it is too burdensome as each city, county is different

iv. Must collect if physical presence, such as a retail outlet in the state

v. Currently the Internet Tax Freedom Act imposes a moratorium until November 1, 2014.

8. U.S. taxation of foreign companies

a. Can be taxed if they have a physical presence in the U.S.

b. Are taxed if they set up a U.S. company (subsidiary

9. Corporate Group Filing

a. Only U.S. corporations are taxed here if foreign ones don’t do business here

b. State options based on state law

i. Separate returns of those companies doing business in the state

ii. Consolidated returns 

iii. Combined returns of all companies doing unitary business and owned 50% of more (affiliates) used in CA

1. Thus it can include foreign corporation no in the federal return

2. Can be good or bad depending on CA income vs. worldwide income

3. Unitary is operational or management or financial

a. Can be multiple businesses 

b. May have to separate

10. Corporate Tax
a. State modification

b. Treasury income not taxable to the state, 

i. CA taxes all income because it is not an income tax

ii. It is a Franchise Tax so they tax all income including

1. Federal Interest

2. Life Insurance proceeds

c. Depreciation and other incentive and credits (federal) do not apply in many states

11. Apportionment and allocation – how income is allocate do each state

a. Allocation of non-business income to home state (principal office)

i. Interest

ii. Dividends

iii. Capital Gains if not business

b. Apportionment of business income to each state based on factors

c. Apportionment factors

i. Three or one factor

1. Sales (only factor if one factor)

2. Property 

a. Real Estate

b. Personal Property

c. Intangible

d. If  rent x eight to treat rent as property

3. Payroll

a. W-2 not most benefits

b. Independent contactors don’t count

c. Some states don’t allow owners/executive as they can be manipulated

ii. Based on In State/Total 

1. If $100,000 sales in CA

2. $1,000,000 sales worldwide

3. CA income is 10% (100,000/1,000,000) x total worldwide income

iii. If three factor use all three, add them up and divide by 3.  Some states double count sales so Sales X 2, payroll and property / 4.

iv. Sales is based on where the goods are sent
v. Throwback may apply if no nexus in the sales state

vi. Since each state uses its own formula, the total taxed to all states may be more or less then 100% - No state credit is given as the income is apportioned!

12. Partnership and S Corporations
a. Partners and S Corporation owners are subject to tax in all states in which the entity does business

b. Some states tax the entity also

i. CA  - S Corporation 1.5%

ii. CA LLC see above for fees

iii. All CA entities = $800 minimum tax

13.  Individuals subject to out of state taxes if they work there or if they earn partnership of S Corporation income from the state

a. Watch out for states that tax telecommuters!  New York is very aggressive

b. Athletes are subject to tax in all states they play in

c. If non-resident states charge a tax

i. If state tax, home state generally provides a tax credit for the out of state tax

ii. Some states give credits for home state tax

