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Editorial Statement

The Tort & Isurance Law Jowrnal is published by the
Section of Tort and Insurance Practice of the American
Bar Association as a service 1o its members and for the
~benefit of lawyers and lay persons involved in the practice
of tort law and insurance. As a publication of the Section,
the Journal's interests mirror those of the Section which
span thirty-seven general substantive and procedural areas
involved in or affecting the law of torts and insurance,
These areas are listed in the Jowrnal with the names of
the present General Committee chairpersons. Also, the
Section has created special task forces devoted to additional
arcas of concern such as AIDS, improvement of the civil
justice system, the solo practitioner, reauthorization of
Superfund, workers' com pensation reform, and long-term
health care.

The Tort & Insurance Law Journal, known formetly as
The Forum, is commited to the publication of articles that
present scholarly analysis of and tnsight into issucs affeeting
the broad scope of tort and insurance law and practice,
"The Journal stands within the legal community as a focal
point for the examination of timely legal issues confronting
the judiciary, the tort and insurance bar, and the general
nstrance community. The Section actively secks to serve
as an umbrella for the varied and disparate special interest
bars and organizations within the field of tort and insurance
law. To that end, the Tort & Insurance Law Journal will
continue to soficit and present the multiplicity of views
that exist within our legal community. The Editorial Board
trusts that each issue will bhe a significant contribution to
pracutioners and students,
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intent in subjective rerms. However, adding a definition would suggest ambiguity
where to date courts and insurers have agreed it does not exist. Furthermore, a
definition at this tme would be premature, and ultimartely may be unnecessary,
given that many courts have steadfastly interpreted manifest intent as a subjective
intent standard. The industry's best option is to continue arguing the case for a
subjective reading of the manifest intent requirement, while remaining alert to the
potential for coverage problems in those jurisdictions that see it as something less.

EMPLOYEE LIABILITY FOR ECONOMIC LOSSES
OF THE EMPLOYER’'S CUSTOMERS:

A CALIFORNIA-BASED EXAMINATION

OF THE QUESTION OF DUTY

Richard Malamud

I INFRODUCTION
A Cuerview

The increasing number of bankruptey filings by professional service organiza-
tions, tncluding several national legal and accounting partnerships, and the under-
capitalization of starc-up companies of all types have resulted in plaintiffs being
unable to collect damages against negligent businesses, Thus, plaintiffs occasion-
ally have named employees as defendanis in the Lope of finding a solvent defen-
dant. The complaint generally alleges the employce negligently, carelessly, and
recklessly rendered services, therehy breaching a duty of due care owed the
platntiff, Even in the case of solvent employers, employees often are named as
defendants in lawsuits.

Using California law as a point of reference, the article supgests that an
employee does not owe a legal duty to a customer to refrain from negligent,
as opposed to wrongful, conduct in cases involving economic, as opposed to
physical, injury.

B, /issu'mptiam

Whenever relevant, the article assumes: {1) the defendant in exam ples and hypothed-
cals was a Caifornia cn‘zpl(}yeei wha worked solely in California and was not

b Specific emptoyment situations, such as Jegal services and medical services, may have unigue
professional or stuutery sules of conduct thar require additional anadysis not provided i this article.

Richard Malamad is a prafessor of accounting and law at California State University Domingues
Hills in Carson, California,




196 Tort & Insurance Law Journal, Volyme XXX, Number 1, Fall 1994

the owner of the business;” (2) the emgloyee perfermed his or her duties in an
unreasonable, ﬂc‘giigcm’ manner; (3) the employee’s action or inaction was the

cause of the plaintff's injury; (4) the plaintdf suffered an ecomomic injury; and (§)
the plaintiff named the employee as a defendant in litigation relating to the injury.

C. Examples

‘This article discusses the legal liability of an employee whose unreasonable condue
causes economic (as opposed to physical) injusy.4 The following examples ustrate
the nature and context of an economic injury:

{13 Abe, a plumber and employee of ABC Plumbing, installed sprinklers at the
home of plaintff, Unfortunately, Abe used an incorrect pipe ficting, resulting
in o underground leak thae damaged plaingffs house,

(2) Barbara, an accountant for DEF Agcounting, Inc., prepared plaindff’s tax
rerurn using mformation supplied by plaintff. Barbara failed o report divi-
dends recorded on a 1099 that plaintiff had supphied. This faillure o report
income resulted in a tax penalty assessment againse plaindff.

(3) Carlos, a mechanic at a franchise of GHI Oil & Lube, Inc,, performed an of
and lube service advertised for $19.95. Carlos never met the customer, While
changing the oil filter on a very expensive sedan, Carlos forgot o put ¢if on
the gasket, The resulting explosion caused §4,000 damage to the engine.

HPHE QUESTION OF DUy

This article will focus on whether an employee owes a legal duty to a customer
when the employec’s alleged negligence results in economic damage.” Within that
2. Aldiough the author believes the law discussed in this article applies equally 1o cmpleyees and
owner-crployees, there are no cases discussing this facrual distinction, Aceordingly, in the case of an
owaer-employee of 1 corparation, one must consider whether the public policy and stasutery provisions
discussed herein should be applied differendy. That analysis may be bifurcated o those owaprs who
hold themselves out as awners, such as Joe Smith of Joc Smith, Inc., and those who do aot inform
the public they are the owners, such as Joe Smidh, President {and 100% owner) of Widger, Inc,

1. Throughout the articde, the rerms Uneghigend” and “neghipenty,” when used to deseribe conduct
of a defendant rather than a cause of action, refer to sitvations in which the party acted unreasonably
or did not act in the sane manners as a feasonable person would have acted.

4. Econamic losses resulting feom physical damages, such as lose wages due 1o an incapacitating
physical injury, are considered physical harm for his purpose. This must be compared o lost wages
resuluing from an economic injury, such as when a plaindf eannot work because the defendant’s
negligent conduct resulted in destruction of the pleintiff's wark place. See Stevenson v. East Ohio Cas
Co., 73 N.E.2d 200, 201 (Ohio Cr, App. 1946).

For the purposes of this article, injury to land or chattels will be considered economic dasnage rather
than physical injury. Compare RESTATEMENT (SECOND) OF Tors § 15 (1965) {defining “hadily
hara™” a8 “any physical impmirment of the condidon ol another's body, o physical pain or illness™),
with id. § 703) defining “physical barm™ ag “physical inpairment of the husian body, or of lind or
chattels™).

5. "Phis should notimply a different result would eecur of the alloped neghigence resulied in pleysical
njury. However, an argumeat can be made that the ste has o substantally dilferent interest 1w prowect
when human safety is involved than when cconomic incrests we involved. Thus, the analysis of logal
duty may differ in physical injury cases because the public policy considerations may be different,
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generd subject, the following specific ssues are addressed: (1) staturory limitation
of duty—Califernia Civil Code section 2343; (2} negligence and legal duty; {3)
assumption of the risk; (4) contract provisions-—waivers; () legal duty when plaintiff
never looked to the employee for recovery; and (6) lialsifity for nonfeasance, misfea-
sance, or malfeasance.

Deefenses available to the employee could lead o relief from Labifuy, but penerall y
only after iengthy and expensive prevrial dix(:ovm‘y, a wrial, and often an ;i})p{’.a!."
However, if the plaindff's case can he dismissed prior w discovery or trial on a
theory that dury is lacking, substantial time, cffort, and expense can be avoided,

In California dismissal may be of little economic consequence if the employee
warks for a solvent em ployer because'the employer must indemnify the em ployee.”
This indennity includes che costs of fegat defense.” Employecs of bankrupt employ-
ers may be protected by the court,” bur those who are not protected may have
to bear the loss personalfy because very few employees carry Hability msurance, '

6. This aricle docs not adiress affirmative defenses, such as the statute of litations and laches,
See generatly David M. Leseer, No Man Is an istand: A Compendium of Legal Fsues Confransing Atiorneys
When Individual Defendants Are Nawed tn an Emplayment Litigation Complaing, 20 Pat 1), 293 (1989},
7. Californis Law provides:

An employer shall indemnify bis employee for 2ll that the employee necessarily expends or loses in
direer conseguence of the discharge of his dusies as such, or of his ohedience o the directions of
the enployer, even though unlawlul, unless the esaployee, at the tme of ubeying such directions,
behieved them o be unlaswtul.

Cat Lan. Cops § 2802 (Wes 1994)

Even a neglipent employee will be fully indemnitied against loss if the employer is solvent, Thus, it

may be anly a minor inconvenience for an employee of a solvent employer 1o be named in a lawsujr,

B, Ser Dovghis v, Los Angeles Flerald Examines, 123 Cal, Rytr. 683, 692 (Cr. App. 1975 {Labor
Code § 2802 covers damages paid by cmployee amd fegal costs incurred by employee in defending
Lawsuit, regardless of merits of phaintfl's case).

9. Fora discussion of banksuptey court orders staying all lawsulis and discovery agains officers,
directors, wnd employees, see Richard ¥, Broude, The Automatic Stay, i UCLA SCHOOL OF Law
Busingss BaNERUPTCY INSTTIUTE 27, 56-57 (1993} For an artide chiscussing stays s they relate 10
partaess, see Michael |, Crames & Joseph T. Moldovan, See. 105 Enjunctions Offer Protection 10 Members
of Professional Pa:"tm"rsblps‘ NY.LL, Mar. 29, 1993, ar 5.

Interestingly, in the recent unpublished order cenfirming the wnended plan of reorganization in the
bankruptey of Laventhol & Horwarh, a aationa accounting partnership, the hankru;)ef}' coutt precluded -
all plaindiffs from fling any action against any former employee of the delbitor, See fn re Laventhol &
Horwath, No. 90 8 13839 (CH) USBC 312-34 (Bankr, SODNY. Aup, 14, 19923

Do employees have standing o request or FEQUITE 2 COUIT Lo ISSUe an sjunction? If not, what is the
incentive for a bankrupiey court to issue an injusction, especially if ne suits have been filed against
employees of the bankrugt firm at the time of the hearing? The bankrupiey coure will not provide
any relicf when a company simply closes down or disappeass, leaving no assets and thus no bankruprey
case,

Lt Unlike doctors, nurses, and other Bealth care employess, who can purchase muadpractice insurance
poticies providing lepal defense as well as liabitity coverage, such nsurance geaesally i not available
to auorueys, accountants, mechanics, engincers, and other employees ouside the health professions.
Thus, even if 2 case againg an empleyee wlimately is dismissed, most ernployees must pay the costs
of their defease if the employer dees nor pay them. Interestingly, nany feulty members ar Califoenia
State Undversity Domingues Hills join the California Faculty Association because t provides group
malpeactice insurance and free lepal defense in the event of employmentrelated fawsuis,
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A. Statutory Limitation of Duty—California Civil Code Section 2343

The California Legistarure has provided specific statutery puidelines defining when
an employee owes a lepal duty to a third par:y.” Enacted in 1872, Catifornia Civil
Code section 2343 identifies the circomstances under which agents or employees
can be held Liable to a third party for their actions. Section 2343 siates:

Acts for Which Agent Personally Liable

One who assuraes o act as an agent is responsible to third persons as a principat for

hits acts in the course of his agency, M oany of the following cases, and in no others:

1. When with his consent, credit is given to him personally i & transaction;

2. When he enters nto a written contract in the name of his principal, without
believing iy good faith that he has authority o do so; or,

3. When his acts are wrongtul i their natwee

Because an employee is the agent of the employer, section 2343 is the exclusive
authornity foralawsuit against an i:mpic;yc&’ *Thus, when the actions of an employee
resulr in {Eill'ﬂagt_’ w @ customer, the employee owes a legal duty 1o the customer
only if the employee’s conduct {alls within one of the categories delineated in
section 2341,

Subdivision 1 of section 2343, personal credit given to the agent, will apply o
the ungeasonable acts of an empioyec only if the amployee expressly assumes
personal responsibility for the contract.™ Thus, a disclosed agent will not be liable
tor third parties simply because the agent {employee) has signed a contrace for the

TE Ar example of recent tegistation eliminating or reducing a common-law dury is Califerma Civil
Code § 1714
) Icis che imtent of the Legislature 1o abrogaze the holding in cases such as Vescly v, Sager (5
Cal 3d 153), Bernhard v Harral's Club (16 Cal, 3d 11 3}, and Coudeer v. Superior Coure (.
Cal. 3d . b and o reinstate the prior judicial intespretation of this section as it relates 10
proxinte cause for injuries incurred as a result of furnishing alcoholic beverages to an intoxicated
pessen .
(e} No social host whe fernishes alcobolic beverages to any person shall be held leally sccountable
for damages suffered by such person, or for wjury to the person of property of, or deadh of, any
durd person, resulting from the consumption of such beverages,
Car. v, Cone § 1718 (West 1494, By enacting this stacue, the fegistarure has shown thac &, rather
than the courts, may himic legal dury in specific siuations cven though s broader duty might exist
under the foresceability test i the absence of such a speeific legslative mandare.

L2 0d § 2343 {Wes 1945,

13. Although the Civif Code does not define prncipal or agent, an employer-employee refationship
clearly falls within that definiton. See 2A CJ 5. Agemey § 16 (1972).

14, A defendant was held liable for damages under § 2343 in Bayuk v. Edson, 46 Cal. Rpur, 49
{Ct. App. 1964, but he had personally agreed with the plaineift 1o perform under the contract. The
court stated it was not concerned with “'the worrtisome problem of the hability of an agent 1o third
persons for injury resulting from his Jashure 1o porform a duty which normally he owes woly o his
principal.” Id a 56-57 (emiphasis original),

In this respeer California faw is similar to New York law, under which an agent wilt not be bound
by a contract unless the intent ro do so is manifested with reasonable darity. See Junes v, Archibald,
O NYS2d 119 (1\[)53, v, 1974).
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disclosed principal, This presumption may be rebusted in situations in which indus-
try practice makes the agenc tiable," In most cases Liability cannot be based upon
subdivision 1 because the employee is a disclosed agent.

Subdivision 2 applies only when an agent enters MitG 4 written contract n the
azme of the principal withour the good faith belief he is authorized 1o do s0.™
These circumstances are not present in the ordinary sicuation in which the em ployee,
such as a plumber or mechanic, causes economic injury to s customer hecause the
employee was not the person who entered into the contract or, if he or she did
sign the contraer, the employee believed in good faith he or she had the authority
1o da so. Thus, no legal duty should be found under subdivision 2 of the statute
i most lawsuits naming an employee as a defendant,

Under subudivision 1 an cmployee or agent owes a legal duty wo third persons
only if the employee’s acts are “wrongtul in their nature.” This standard should
apply to all actions raken by empioyees that are not covered by subdivisions | or
2. Because employec Liabiliey generally does not exist under subdivisions 1 or 2,
the pivotal determination in most cases will be whether the employee owes a legal
dury under subdivision 3. It thus becomes critical o identify the types of acts
included in the statutory phease “wrongtul in their pature,”

By using the term “wrongful'' rather than “neghgent” or an equivalent term
such as “ordinary care,” the California Legislawure clearly intended to insulate
employees from liabiliey for negligence resulting in economic damages 1o customers.
Subdivision 3 of section 2343 was intended to create a statutory duty enly if the
employee's acts were “wrongful.”

. Section 2343 “Wrongful Acts”

‘The courts that have examined section 2343 have neglected to analyze the URpGIT
of the statucory term “wrongful.” Nor do rthe cases analyze the facts as they relate
to the “wrongful” conduct of the employee. Rather than analyze the statute, courts
typically respond in a summary fashion:

A tort may grow out of or be coincident with a contrace, and the cxistence of 4

contractaat relationship does not immunize a rrfeasor from tor liabitity for his
: - 3

wrongful acts i breach of the contrace.!

One decision citing seetion 2343 simply states that an agent or employee i always
tiahle for his own torts regardless of whether the principal is liable and whether

LS. See Midwest Television, Inc. v, Scor, Laneaster, Mills & Atha, knc., 252 Cal, Rpts. 573 {Ce.
App. 19883 (plunuff permitted 1o sue advertising apency because it was cusiomary w sdvertising industry
for agent to be responsible for paytwent for advertsements placed for its principal).

16, Ser Nichols €1 & M. v, Jessey Farms 1) Co., 24 P.2d 925 4Cal. Cr App. 1931} (agent hekd
fable under § 2243(2) because he was not asthorized to execure sgreemnent and be did not believe in
good faith he was zuthorized),

17, Bayuk v, Edson, 46 Cal. Rpar. 49, 56 {Cr. App, 1965,
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the agent acts according to his principal’s directions.”™ Another decision—without
analyzing the statute or defining “wronghul” behavior—indicares an agent Is person-
ally liable under section 2343 for his own torticus acts comumitted in the course
and scppe of his agency or even at the direction of his principal.” Other courts
simply cite the statute and condlude the defendant either owed a duty or did not
owe a duty o the plaingiff.

Section 2343 is cited infrequently given the volume of litiganon involving claims
thart tortious conduct of an employee caused injury to the plaineiff. The fack of
authority is understandable for a number of reasons, First, it the employer is solvent,
it must indemnify the employee for any losses.™ A solvent employer may provide
a defense for the employee and decide not o seek dismissal of the employee. After
all, the emiployer will have to defend the case even i the cmployee i dismissed
because of its own potentiat liability to the plamGif under the theory of respondeat
superior. When the employer is insolvent only a limited number of cases will be
filed against employees because most employees will not have sufficient assets ¢r
insurance to justify filing a lawsuit. When employees are named in lawsuits their
liability under scction 2343 apparently is seldom an issue on appeal.

The reported cases citing section 2343 in support of a determination thae an
empioyee acted i a “wrongiul” manner have involved a real estate broker's fature
to deal honestly with dhird parties;” the neghigent sclection of an independent
contractor by a government agc.m;22 the curring of timber in the honest belief the
employer owned i a slip-and-fall claim by a market patron against the store’s
manager;“ an edleged conspiracy by an apartrment manager to maintain property
i3 breach of the warranty of hai}itahiiiry;“ disclosure in contravention of state law
of personal and confidential information maintained for 2 state agency;™ and an
alleged conspiracy to MIBAPPrOpriare stae compensation insurance funds,

The reported decisions thar cite section 2343 in holding that an employee did
not owe a legal duty because his or her conduct was not “wronglul” have involved

18, Hobman v, Sware, 124 Cal. Rpu. 773 {Cr App. 1973).

19. Pescosolido v. Maddoeck, 218 Cal, Kptr. 165 (Cr. App. 1985).

20, See Cal. Las. Copg § 2802 (West 1994).

2t MNorman L Krug Real Fstate v. Praszher, 269 Cal, Rper. 228 (Cr. App. 1990).

22, Holman v, Srase, 124 Cal. Rper. 773 (1975}, The coust remanded the case for & determination
whether the employee was immune ander a California statute im ninizing government employees from
liabality tor injuries resulting from the exercise of the discretion vested in them.

23, Mawral Resources, inc. v, Wineberg, 349 F.2d 685, 691 (9th Cir, 1945).

24, Dillen v. Wallace, 106 P.2d 1044 (Cal. Cr. App. 1957).

2%, Stoiher v, l-inncyclzuck) 162 Cal. Rp[r‘ 194 (Ce App. 1980). This decision was based on the
conclusion the result of the manager's acts was reasonably foresceable. £f Orancz v, Blue Skies Mobie
Home Park, 6 Cal. Rptz. 2d 517 {Ct, App. 1992). If fureseeability 15 no tonger the test of legal duy,
as discussed below, the court's conclusion may no longer be valid.

26. Pescosolido v, Maddock, 218 Cal Rpur. 165 {Cu App. 1985),

27, Swee v Day, 173 P.2d 399 (Cal. G App. 1946). The court jumped ro the conclusion the
conspiracy isell was the wrongidl ace., T did not discuss whether misappropriation alone would be a
wrongful act.
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an insurance agent who acted in good faith;”® an insurance claims adjuster accused
of fraudulendy delaying a claim ﬁi%ng;” a brokerage employee who prtf.gm{ed an
escrow and a form asstgnment of lease;™ an aparument manager accused of wrongful
termination of the plaintiff;™" a party to 2 contract made without fraud or misrepre-
sentation;”” an officer of a COFporation in & anticrust case;’” and transfer agents
who failed to transfer securities.™

Many California decisions dealing with agents arguably goveened by sect_ion
2343 do not cite or analyze the statute. One case involved employees who conspired
with their employer to induce a breach of contract, The employees, who did not
ace for their own benefir, were not held lable becanse the acts were considered
privileged.” Another case involved a union charged with racial discrimination. Thfé
court assimed the discrimination was wrongful and permitied a cause of acton.

It is difficult o reconcile the holdings in these decisions, One court may have
explained why the cases cannot be reconciled when it observed that cc.}nc.ludéngl
employees are always liable under section 2343 for their own torts (regardiess of
whether their employers are also liable) ignores the proposition that employees are
frable only of their conducr is a “tortous breach of dmy."” Were “wrongful”
substituted for “torious,” the proper analysis might be applied by the couns,
Another way to try to reconcile the case faw is to assume actions causing physical
injury are always “wrongful,” but negligent acts that affect only economic interests
are not “wrengful.”” This analysis is consistene with the California Supreme Court’s
statement that lability usually will be imposed upon agents for active partcipation
i tortious acts of the principal only in cases involving physical injury to third
persons‘”

28, Iversen v, Superior Cr, 127 Cab Rpte. 49 (Co App. 19760 This case iy be unigue because

the court held the duty of good fath applies only w parties 10 the contract,
Hecause Iversen was an agent of the insurer and nota panty w the conwract of insurance, he wis ol
bound by the implied covenant and owad no duty te the insured not to breach 1( In rejecting plaineifi’s
argument that the agent can be held independently bable under § 2347 for his own toms, the count
stated simiply thar the agear did not bresch a duty of good faith owed by him.

29, Motwoh v. R L. Kautz & Co., 244 Cal. Rpo. 737, 743 (Co App. 1988)

30, Dameshghi v. Texaco Ref. & Miwg, 6 Cal. Rper 2d $15, 521 {Co App. 1992},

31, Ouner v. Blue Skies Mobile Home Park, 3 Cal. Rper. 2d 210 (Cr. App. 1991,

32, Prawv. Robert 5. Odell & Co., 122 P.2d 684 (Cal. Cr. App. 1942}, The court stated, however,
that the good faith of dhe defendant would be a vital issue on reerial, .

33. Murphy Tugboat v. Shipowners & Merchants Towboat, 467 F. Supp. 841 (NI Cal. 1979)
{duty under § 2343 owed only if officer’s conduct was “nherently” unlawiul, which did not include
violation of the Sherman Act; court did not define inherently unlawful” conducy,

. Towt v. Pope, 336 P.2d 276 {Cal. Cr. App. 1959) (citing with approval Mears v. Crocker
Firse Nar'l Bank, 218 P.2d 91 (Cal. Co App. 19503 (transfer agent of corporation owed no duty
thisd-party stockholder for faiere 1o transfer stock {(nonfeasanee) even though corperation mighf he
linldey; see also Morefield v. Ozark Pipdine Corp,, 27 F 2d 890 (NI, Olda. 1928} Plunkert v. Gulf
Ref. Co., 259 T, 968, 973-74 (N.D. Ga. 1919).

35, Wise v, Somthera Pac, Co., 35 Cal Rper, 652 {Cr, App. 19633

36, James v. Marinship Corp., 155 P24 320 {Cal. 1944).

37. Iversen v. Superior Co, 127 Cal. Rpre. 49 {Cr. App. 1976).

38, United Suares Liabiliy Ins. Co. v, Haidinger-Hayes, Inc, 463 $.2d 770 (Cal. 1970).
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Untortunately, most opinions discussing section 2343 assume that a fegal
duty exists for all negligence causes of action. The courts and counsel are quick
to assume a duty exists. Most reported decisions focus on the afleged breach
of dury. The assumed existence of 2 legal duty may reflect the legal COMUNURILY'S
familiarity with the standard foreseeabiliry test, under which almost all conduce
that uftimately causes injury oceurs in a situation in which a fepal duty exists.
Thus, advocates and the courts fail to discuss legal duty because they stnply
assume it always exists when an employee's conducr is the cause of the customer's
economic damage.

Several cases imply that neglipence is an insufficient basis for employee Hability
for “wrongful” conduct under section 2343, One cournt appears to have pereeived
that scetion 2343 does not cover seplipence when it questioned whether the defen-

5

dant’s act wus “wrongful in s natare” and observed there “was no evidence of

) . C e . . ) )
fraud or misrepresentation.” In another decision, which does not cite section
2341 the court held conspiracy to defraud is a form of wroagful activity because
it is the commission of an intentional wrong. ™

2. Stattery Construction

The only proper way 1o detenmine if an agent owes a duty under section 2343
is 1o analyze the stature and the meaning of "wrongful " In Isterpreting statites,
words and phrases should be construed according to the context of the stature and
the approved usage of lzmguagc.“ Under California law, enly “rechnical” words
and phrases and such other words that have acquired & “'pecutiar and appropriate
meaning i law” are to be construed according o such a definition. ™

“"Wrongful” obviously is not a technical word or one that has acquired a peculiar
meaning. Legislauve history from the California Code Commission is of licrle help
in explaining the statute.”® In addition, because “wrongful” 1 a simple word,
doctrines of statutory construction are of litde use."

39, Prate v. Robert S Odddl & Co., 122 P.2d 684 (Cal, Cr App. 1942). Was the court saying
that negligenee is not wrongful conduct or thar frand and m isrepresentation are always wrongful condua?

4 Swe v, Day, 173 P2d 395 (Cal. Ce App. 1946). Lt is unclear whether the weongful act in
this case was the fraud or the conspiracy.

41, Car. Civ. Cone § 13 (West 1994),

42 K

43, Californta Cavit Code provisions passed in 1872 that are substantially the same as then-
exisHng statutes or common law are 1o be construed as continuarions thereof and not as new
enacunents, i § 5. The California Code Commission stated it would specifically so indicate whea
it intended 1o modify existing common law. Id; ser Mears v. Crocker First Nar'l Bank, 218 P.2d
g1 al Ce App. 1959). No such comnsents were made for § 2142, The commission sunply staced
that respondear superior does not exempr the ageat from liabifity, even for mere neghigence. M,
at 96, .

For an interesting artiele soggesting w may net be pussibile o dotermine legistaive history through
committer reports such as the Califormia Code Commission’s statements, see William R, fishin, The
Law Finders: An Essay in Statutery Interpresation, 38 5. Car. L. Rev, 1, 14 (1965

44 Ser gewerally Max Radin, A Case Stedy in Statutory nterprecation. Western Union Co. v, Lenvoot,
33 Cal. L. Kev 219 (1941),
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One court has stated;

Ir 15 a fundamental rule of statutory construction that a court should ascerain the
ment of the Legislature so as to effeciuate the purpose of the law. In determining
such intent the court looks first to the words of the statute, When the legislative intent
is so apparent from the face of the stawwre thar there can be no question as to its
meaning, there is no aeed for construction and courts should net indulge in iV

One need not look further than the dictionary to conclude that “wrongful”
does not inchude simple negligence, “Wrongful” is defined tn one legal dictionary
as “ulnfawful, inequitable, contrary to natural justice, or in violation of the princt-
ples of good morals.”* Negligence, in contrast, is defined as **[t]he omission to do
something which s reasonable man, puided by those considerations which ondinarily
regitate human alfates, would do, or doing something which 2 prudent and reason-
able man would not do.”""" A popular college dictionary defines “wrongful” as
“unjust or unfair: a wrongful act'™ and “wrong” as “not in accordance with what
is moraly right or good."* The word “negligent’” is defined as “guilty of or
characterized by negleat™ or “careless and indifferent.”™ Clearly, bothr the legal
and the lay definitions of the term “wrongful” contemplate seme action or maction
beyond stuple negligence,

Unfortunately, none of the opinions relying on section 2343 attempts to define
the rerm “wronglul,” Nor do dhey generally discuss whether a lepal duty can be
established onty if the employee’s conduct is wrongful.”’ Perhaps the courts assume,
as one author has, thar “Civil Code section 2343 does not protect an individual
from a pure tort cavse of action . .. e

By examining another California statuse It is easy ro demonstrace the fallacy of
equating the terins “wrongful” and “pegligence.” Civil Code section 2338, which
was enacted at the same thme as section 2343, provides;

Unless required by or under the authority of law to employ that particular agent, a
principal is responsilile to third persons for the negligence of his agent in the transaction
of the business of the agency, including wrongful acts commitced by such agent in
and as a part of the wransaction of such business, and for his willful omission to fulfill
the abligations of the principal.”’

45, Barrete v Lipscomb, 240 Cal. Rpte. 336 (Cr App. 1987) see abso Car. Crv. Proc, CODE
§ 1858-1859 (West 1983).

6. BALLENTINES Law DICTIONARY 1382 (3d ed. 1949).

47, Id. ar 840,

48, Ranbom Houss WEBSTER'S COLLE

49, Id

§0. fd. at 905,

§1 See bversen v, Superior Cr, 127 Cal, Ryar. 4% (U1 App. 1976}

52 David M. Leswer, No Man fs an Isdand: A Compendium of Ligal losues Confromiing Attorneys
When Individial Dejendass Are Named in an Employment Litigation Complarm, 20 Pac. 1) 293, 303
(1989). The starement appears 1o cxtend the hability 1 any and all vorts, not just negligens and wrongful
torts. Coukd an employee be Bable for produce defeers under a tor theory?

$30 Cat. v, Cobe § 2338 (Wese 1985)

G THOTIONARY 1339 {199])
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In comparing the two sections, one must assuime the fegistature knew it was using
the same word, “wrongful,” in two starutes thac deal with related matters and
were puassed at the same time. Importandy, however, both “wrongful”’ and “negli-
gence’ are used in section 23138, The legislature certainly understood thar “care
should be taken that the same word or term is not used with different meaning
in the samme act.”™™ It seems apparent that the legislature at a minimun intended
“wrongful” and “negligent” to have different meanings.

A review of employer liability under common law confirms that the terms
“neglipence” and “wrongful” in section 2338 have different meanings. Generally,
under common law, an employer is Hable for the negligent acts of irs c?mi)loyecs.”
In enacting section 2338 the legislature had 1o determine whether to include in
its scope any acts beyond mere acgligence. For examyple, SUPPOSC an agent comnies
a truly wrongful (ie., not merely negligent) ace, such as driving while intoxicated,
and causes injury to a third parey. Is the employer tiable, or coukd the employer
claim protection from liability for such a wrongful, as opposed to negligent, act?
In a case decided before enacement of section 2338 the California Supreme Court
held that 2 railroad could be Hable to a wrongfully ejected passenger for actual
damages, but could not be liable for excmplary damages when its conduciors
malice, violence, and personal indignity caused the passenger’s injury.” Secrion
2338 thus darifies that the employer will be held responsible if the agent’s acrs
are either negligent or wrongf! and are within the scope of the employment.

The use of the phrase Vincluding wrongft! acts” in section 2338 to increase
the scope of the employer’s habitity thus is indicative of legislative intent tha
“wrongful” mean something other than “negligent.” Because section 2343 uses
only the word “wrongful,” the legislature must have intended that section 2343
be mare restrictive than section 2338 and that 2 negligent act by an agent/em ployee
cannot give rise (o employee fiability unless the act was also wrongful.

Another Hlustration of legislative differentiation between “negligent” and
“wrongful" behavior can be found in California’s statutory definition of
“wrongful death.” Also enacred in 1872, that definition providesin part: “When
the dearh of a person .. is caused by the w rongful act or neglect of anather,
his heirs | | - Inay maintain an action for damages .. " i the term “wrongful”
were meant to incude negligens acts, the legislature would have had no need
e include the term “neglect” i the wrongful death statute, Similarly, under

74, Paul Mason, Legistative Bulf Drafting Concdudeds, 14 Car, L. Rev 379, 3R2 {1928}

55 See Warner v, Southern Pac. Co., 45 P. 187 {Cal. 1896). The court, withous citing § 2338,
stated 2 principal s fable for the actual damage done by an ageot in the vsuaf course of employment.
I went on o state (from the common law) the principal is net responsible for punitve damages for
wianton and malicious r];znmgc done by the agenst absent conseny, approval, or .‘.'uiascquc.‘m ratification
by the principal. 5. au 188 1n an earlicr case, the coun held as emgployer is not liable for the wanton
and mischicvous acts of #s employces. Stephenson v Southor Pac Co., 29 P 234 (Cal 1892

¥6. Turner v. Nooth Beach & M. RR., 34 Call 594, 799 (1868),

37 AL Gy Broc, Conk § 377 (West 1975 {repealed 1992 and replaced by Car. Cry Froc
Cone § 377,60 (Wen Supp. 1994y,
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Family Code section 783 a spouse may file a lawsuit based on a ”ncgiigc.'m‘ or
wrongful act’ of a third panty even il a negligent or wroiiggﬂﬂ act or emission
of the other spouse was a concurring cause of the injury. . { iw“?e: statl{}"es thus
support the conclusion that an act must be more cim‘n “negligent’ to be Mwrong-
ful” for purposes of employee liability under seetion 2343, o

Still another California statute demonstrates the legislature’s intent wo distinguish
between “negligent” and “wrongful” conduce, Civil Code seetion 33‘46 s;uet;iﬁcs
damages for “wrongful injuries to timber, trees, or underwood” as “‘three times
such sum as would compensate for the actual detrimene,”” Oni.y wrc{ﬂg?rful.—‘not
negligem—behavior gives rise 1o weble damages under this provision, This distine-
Hon 15 consistent with one case under section 2343 in which the courr held an
employee who had exercised dominion and removed plamuffy t%.muh(:‘r had acted
wrongfully even though he committed the zcis in the honest belief his employer
owned the timber.™ The courts thus have determined trespass may be wrongful
conduct even though respass does not include nepligent behavior, -

Another example of legislative use of the term “'wrongful’” is contained in Civil
Code section 2774, which permits indemaity against an act already f‘ium:., r:\.fcn
though the act was known 1o be wrongful, unless it was a {uiony.”' By xmphcar'ic}n
and under common law, one always could indemnify for negligent acts. Ia section
2774 the legislacure intended to go furcher, stating L‘Iezzf'i)! :i‘mtﬁ?\zmic policy would
not prohibit indemnification for nonfelonious wrengful acts. .

Courts have wrestded with the meaning of the words “negligent” and “wrongful
in other contexts as well. In determining whether the federal government walived
sovereign immunity for uitrahazardous activity under the Federal Tort Claims AAC[’
the court in Jn Re Bomb Disaster at Roseville® was required to determine the meaning
of a stacute that provided for recovery for “'death caused by the negligent or wrengful
act or omission of any employee of the Government."®* The court was forced w
determine if the word “wrongful” was unpecessary because itwas simply a synonym
of dhe word “negligent.” In determining that the words had independent meaning,
the court stated:

Tosay thar “wronghd act” is a tautological phrase meaning negligence is inconsistent

with the general rufe of staturory interpretation, samely, that so pertien of a starure
. ; Lo 65

susceptible of meanng is to be treated as superfiuous,

F9 Car Oiv ( § 3346 (West 19700,

60, MNaturad Resources, Inc. v. Winebery, 349 F.2d 685, 691 (9¢h Cir, 1965).

61 Cat, Civ. Copk § 2774 (West 19700 ‘ )

6%, Interestingly, in enacting Corporations Code § $239, which provides s r{'htff from gcnc-rai
tort liability for officers and directors of nospeolic corporations, the (987 %rgas!murc d‘ui ot provide
protection agamst habilivy for reckless, wanton, mtentionad, or grossty negligen acts. See Car. Conp
Cone § $2319 (Wes 19901

63 418 F Supp. 769 {ED. Cal, 1877),

64, Ser 28 ULS.CAL§ 1346(h) {West 1993 {emphasis added).

65, 438 ¥. Supp. at 776
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Congressional hearings on the original bill indicated the words “wrongiul act” may
have been added to cover teespass becanse “negligence” would not cover such an
act.®® The court observed thar the judiciary gencrally has held that legistative use
of the word “wrongful”™ reflects an intent to include more than just negligent acts.

Courts have found trespass, conversion, waste, and duress to be wrongful acts
within the meaning of the Federal Tort Claims Ace.” Other causes of action that
might be covered by “wrongfel” but not “neghigence’” are assault, hattery, false
mnprisonment, false arrest, maticious prosecution, abuse of process, libel, slander,
misrepresentation, deceit, and interference with contract.”® Ope California cournt
has held that fraud is wrongfl conduct under section 23431.%

An interesting case that interpresed the “wrongtul” requirement of section 2243
was one in which a mobile home park manager was sued for turning off a tenant’y
electricity. Under another state statute “landlords” are prohibited from discon-
necting tenants’ utilities.™ Although that starure applies only to PIDPETtY Qwhers,
the plaintiff zrpued that the manager could be Hable under section 2343 forwrongful
conduct, The court concluded the acts of the manager were not wronglul in their
nature, The court provided a umique and fimiting definition by stating that aces
are wrongful only if they are proscribed by statuie, bt concluded: ' Because section
789.3 does not spply 1o persons other than landlords, we can see no basis for
holding the managers liable """ This was so even though the same actions would
have violated the Civil Code if taken by the landiord.

A detailed analysis of section 23471 and che terms “wrengful” and “negligent”
as used in statutory and judicial authority leads to the condusion that section 2343
precludes employee hiahility for actions that are “negligent” but not “Wr(’)ﬂgﬁ.ii.””
Both legal and nonlegal definitions of “wrongful” clearly indicate that merely
negligent behavior s nmt wrongful, with the possible exception of negligence re-
sulting in physical ingury, Although there is a paucity of case law on the point,
most of the cases have followed the assumption wrongful acts do nor include
negligent acts in economic My cases,

Two conclusions are clear, First, under section 2343 a legal duty is owed only
by an employee who acts in a wrongful manner. Second, a legal duty is not owed

66. Id. av 777, see alio Dalehite v. United States, 346 U8, 15, 45 {1953}

67. Bomb Disaster, 438 F. Supp. at 778, see ahiw Mark D. Hanagan, Comment, Lateral Moves and
the Guaest for Clivnts: Tart Liaifity of Departing Astorncys for Taking Firm Chents, 75 Ca, L. REv. 180%,
1835 {1987) fibel, dander, or fraud may be the basis for wronglul conduct required o bring lawsuit
based on wrt of intentional interference),

68. Bomb Disasier, 418 F. Supp. at 777,

89, See Morola v. R.1,. Kautz & Co., 244 Cal. Rptr. 737, 743 (o App. 1988)

. Cat. v, Cobe § 7893 {West 19943,

71, Oraner v, Blue Skics Mobile Home Park, 3 Cal. Rper. 2 210, 243 (Cr, App. 1991}

72 This conclusion seems 1o be implicit in 2 very cardy decision i which the U.S. Supeeme Cour
interpreted an Idaho wroagful death starute thae provided lability for weonghul aces or acglect, Fhe
Cout concluded the defendant railroad had not acted cither wiltfully or wantonly in runving its tains,
The Court stared: “[AJIL that can at most be said is that there was ordinary negligence.” Northern
Pac. Ry, v. Adams, 192 US. 440, 451 (1904).
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by an employee whose negligent but not wrengful actions cause econonuc injury
10 the employer’s customer or to other third ATTCS.

B. Negligence and Legal Duty

Even if & court were to determine that section 2343 does not preciude employee
fighility for his or her negligent conduct, an employee still will not be liable for
negligence if the employee does not awe a legal duty 1o the in;'uredi party. In
determining legal duty and thus labilisy for negligence in California, Civit Code
section 17 14a) states;

Everyone is responsible, not only for the result of his williul acts, bus also for as injﬂux"y
oceasioned to another by his want of ordinary care or skill i the management of his
propesty oF pesson, except as fae as the lager has, willially or by want of erdinary
care, brought the injury upon himself.”

Er addicion, California Civil Code section 1708 states: “'Every person is bound,
without contract, to abstain from injuring the person or property of another, or
infringing upon any of his rights.””

Thus, a defendant’s negligenee resulting i a plamtf!'s jury generally will cause
the defendant to be lable for the resulting damages, Flow far can this liability be
extended? For example, suppose a produce truck driver tkes his cyes off the road
to find a radio station, As a resule, the fully loaded wruck spills onto the freeway,
closing the freeway for several hours. Should the truck driver owe a legal duty
and therefore be lable for the lost wages of alt drivers who are late to work because
of the accident?

In 1968 the Second Circuit held the answer to a similar question was “no.”
In this case, the court found no legat duty even though the defendand’s negligence
was obvious and clearly had caused the economic loss alleged by the gﬂ:limi{f.”
In discussing whether a legal duty should exist, the courr, quoting the dissent i.n
Palsgraf v. Long Iland R.R., stated: ™ "Ivis all a question of expediency . . . of fair
judgment, always keeping in mind the fact that we endeavor to make a rule inm
cach case that will be practical and in keeping with the general understanding of
mankind.” "77¢ Similaely, the Supreme Court of Ohio has held that a contractor
hired by a hospital could pot sue an architeer who provided neghgent plans o the.
hospital because there was no privity of contract and therefore no tort cause 0f§
action.” ‘Thus, ourside California, legal duty 18 not as broad as a literal reading of
section 1714 would imply.

73, Cak. Cov. Cone § 1714a) (Wesr 1994),

74 Id § 1708,

75, Inore Kinsman Trangg Co., 388 F.2d 421, 825 (2d Cir. 1268,

76, [d (quoting Palsgeaf v. Long ldand R, 162 NI 29, 10405 (NY. 1928) {Andrews, ],
disseatingl}. ) -

#7. Foor Craft Floor Covering Inc. v, Pacma Community Hosp. Ass'n, 560 N.E.2d 206 (Ohio
19590,
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To compare these decisions with California precedent it is necessary to examine
thehistory of the law of negligence in California. In California, as elsewhere, the
elements of a neghgence cause of action”™ are: (1) that there was a {fegaly duty
imposed on the defendanr 1o use due care {in favor of the plantiffy;” (2) thac
defendant breached that duty; {3) thaz there was s reasonably close causal connection
berween that breach and the resulting injury, the breach was the natural and
foreseeable, proximate, cause of the injury; and {4) thar the plaintiff suftered damage.

This article ts limited ro the question of legal duty: whether an employee owes
alegal duty to the customer when the employee’s actions or inaction cause econormic
damage. The discussion that follows is limited to nepligence™ cases in volving defen-
dants who were not parties 1o contracts with the p%aémif{s.“

1. Defining Legal Dary

[t is virtwally impossible to define “legal duty™ in a sentence or paragraph, One
cour, i trying to reconcile cases involving legal duty, summarized its analysis as
follows:

Judicial treatment of the concept of “duty” wishin the nephigence contest has fefr a
fegacy of analytical confusion. .,

Analysis of lability for nepligence within the context of “duty” bas been eriticized
as a4 Uquestion-begging process’; for “dury™ i not sacrosanct or an immatable fac
of narure, but only a shorthand expression of the sum tral of public policy considera-

tions which lead the law o protece a particulac plaingdf from harm, g

Another court was just as perplexed. It stated:

[Llegal duties are not discoverable facts of nature, buc merely conchusory expressions
. ) N . ] o1
thar, in cases of a particular type. liability should be imposed for damage done.

78. Ser Carleron v, Tarosa, 17 Cal. Rptr. 2d 734 (Co App. 1993 (eertified for publication except
part Ty Ahera v. Dillenbuck, 1 Cal. Rpu 2d 339 (Ca. App. 1991); BEnsearn B WITKIN, SUMMARY
OF CALIFORMIA Law § 732 (%th ed. 1967).

79. in the case of malpractice by an avtomey the couns appear to have combined the proof of
the negligence with the duty owed o the defendant by defining the firs clemens a5 “the duty of the
professional to use such shall, prudence, and diligence as ather members of his profession commonty
possess and exercise.” Banerign v. O"Malley, 116 Cal. Rpur. 919 (Ce. App. 1974).

8. The employee's fishility, if any, is based salely on tor principles and not on the law of conrracs
becauss the employee typically is not a party 1 a conuact for services. Because the emptoyee 18 not
a party 1o the contract and therefore is not bound by i, the cause of action against the emgleyee must
be dismissed. Grueaberg v. Acwaa Ins. Coo, §10 P24 1032 (Cal. 19733 However, the same ac may
be both 2 wonrt and a breach of contract, Bayuk v. Ldson, 46 Cal. Rptr, 49 (Cr, App. 1965 Thas,
most lwsuits against employees allege a tont cause of action,

8t. Lven if an injured custemer does pot have a cuuse of sction against the responsible employee,
he or she almost always has Iegal recourse against the Golvear) employer for breach of an oral) written,

ot quasi contract, or for providing negligent services. The anployer also is lable under the theary of

respondeas superior. See Cat. Civ. CoNg § 2338 (West 1994).

B2 Lopez v. McPonald's Corp., 238 Cal, Rpte. 436 (Cr App. t987)

83, Christensen v. Superior Ca., 820 P.2d 181 (Cal 1991 {quoring Tasasofl v. Regents of the
Univ, of Cal, §51 P.2d 334 {Cal. 1976)).
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Many lawyers do not understand the requirement of legal duty. This conclu-
ston is based on several factors, including: (1) a hability conscious tort system;
(2) a concept, fueled by published opinions, that negligence law provides a
remedy for all those harmed; and (3) an analytical confusion in the minds of
many lawyers that legal duty begins and ends wich whether the plaintiff's injuries
were foreseeable.

Because agents, employees, and other third parties cannot be sued for breach
of coneract,” plaintiffs try to establish legal duty againse third-party defendants
through z tort cause of action.™ The question then becomes whether a third-party
employee owes a legal dury ro the injured plaiadiff in the sbsence of a contractual
7 The California Supreme Court held in Biakanja v, h'ving” that a
notary public who neghigendy fatded to have s will avested owed a duty w third-party
plaintffs who would have been the heneficiaries had the will been properly at-

relationship.

tested ® Although the court set forth a six-part test to determine whether in a
specific case a defendant owed a duty to a third party, it focused its attention on
the issue of foreseealle harm o the plaintiff,

There obviously was no privity of contract in Biakanja, The Biakanja cournt
stated chat whether the defendant will be held Habte 1o a third person in such cases
is a matter of policy and involves the balancing of various factors, including: (1)
the extent to which the transaction was intended 1o affect the plaintiff; (2) the
Joreseeability of barm o him; (3) the degree of certainey that the plaintiff suffered
injury; (4) the coseness of the connection between the defendants conduer and
the injury suffered; (5) the moral blame artached 1o the defendant’s conduct; and
(6) the policy of preventing fuzure harm.™
2. Foreseeability: The Test of Legal Duty
Although the Biakanja court listed six factors for determining the existence of a
duty, 1 stated that foreseeability of risk is of primary importance in the absence of
an overriding public policy. Interestingly, in Diffon v, l,gé;qw the court characterized
“whether defendant should reasonably foresee the injury to plaintiff™ as “other

g4, See James . Martin, Tors: Back 1o the Basics, Cai. Law, Nov. 1992, ar 61.

8%, Swotber v. Honeychuck, 162 Cal Rpte, 194, 207 {Ce. App. 1980}

86, Id at 208 In dealing with this issue the court stated thar the defendant employee may be
Hable for his wors, but nothing in the case law suggests he should be held liable under contractoal
theories,

87. Whether a legal duty exists in cases of thisd-panty cconomic damages may depend on the
nature of the refationship, This arude roviews some on the major cases of third-party habiliny solely
to determine the general state of the faw as it applics o Jegal duty. Beeause this article concerns all
employees rather than specitic kinds of caployees, i will not speendate as to whether particular classes
of cmployees {doctens, bwyurs, police officers, ced should owe 4 greater duty than other classes of
employees (carpenters, bookkeepers, postal workers, erc.),

88, 320 P.2d 16 (Cabl 1058,

89, Id ar 19,

o0, Id

441 P2 912 (Call 1968
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termunology” for “whether defendant owes plainaff a dury of due care.”””? Foresee-
abitity accordingly was used as the litmus test 1o determine if a fegal dury was
owed,

The coun used the foreseeability test in a physical injury case when it allowed
recovery {or negligent infliction of emotional distress to a mother who witnessed
the death of her daughter.”” The coure heid the negligent driver Hable because the
mpury was foreseeable ™ In a subsequent case the court held that therapists owe
a legal duty 1o wamn potential crime victims of potential violence because the
resulting injury is foresecable.”

The Bigkanja case did not address whether the foreseeability test is different if
the loss is economic as opposed to physical. Citing Biakanja, one court has stated
that a plaintiff may recover for the loss of expected economic damages when a
“special refationship exits between the pzlrtics"'”" The court found such a relation-
ship existed in the case of a contractor whe delayed performance of his contract
with a fandlord and thereby caused a tenant to lose business, The court stated that
a foreseeable injury to a plaintift’s cconomic interests should not go uncom pensated
because there was no personal or property (.izlz'm]ge,” The foresecabiluy rest thus
has been used 1o determine legad duty in both physical and economic injury cases.
However, in third-party economic mjury cases 4 special relationship between the
plaintff and defendant may have to exist, i)mi)ai}ly hecause of the Jack of privity
between the parties.”

3. Abandoning the Foreseeabilicy Test

Twenty years afier allowing recovery for foresecable injuries in negligent infliction
of emotional distress cases, the California Supreme Cours took an about-face and
refused o follow the foresecabilivy test. Instead, it held the state's public policy
in favor of mareiage precluded recovery for negligent infliction of emotional distress
by a cohabitant who witnessed an accident, even though such distress was clearly
foresceable.”

92, I at 920,

93 Id at 920-21.

94, Id ar v21.

95. Tarasoff v. Regents of the Univ, of Cal., §51 P24 334 (Cal. 1976).

96. fhire Corp. v. Gregory, 598 P.2d 60, 63-64 (Cal. 1979).

87 Jd. For a complere list of cases that alfow or preclude causes of action against third parties
when only cconomic damages exist, see Kelly M. Hoau, Note, Purely Economic Loss: A Stardard Jor
Revovery, 73 fowa L. Rev, 1181, 1181-82 na.1-3 {1988},

8. The reason the privity test is not needed in the case of physical njury can be lustrared by
a hypothetical, assusning (for purposes of the hypothetical) no legal dury is awed simply for economic
damages. Compare an employee who drives a car and hiss 3 pedestrian 1o one who drives a car and
hits anather vehide, causing only physical damage 1 the other vehicle, Public policy could support a
fegal duty to make sure all drivers sefrain from causing physical injury or death w athers becasse no
amount of monetary damapges can compensate for such an injury. However, public poticy Ay not
be sufflcient to impose on employees a legal duty to peevert cconomic damages, which are amendable
o adequate compeasation by a cash payment by die cmployer.

49, Elden v, Sheldon, 758 P.2d $82 (Cal. 1988).
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In 1989 the California Supreme Court retreated further from the foresceability
analysis in neghgent fliction of emotional distress cases, stating that the case-by-case
development of the law had misled the lower courts, produced inconsistent lower
court rulings, and provoked considerable critical comment by legal scholars,™™
The court found it appropriate in the case of negligent mfliction—as opposed to
intentional infliction, for which damages are intended 10 be punitive—to restrict
recovery to those persons who suffer an emotional tmpact heyond that which can
be anticipated whenever one learns a relative is injured. When so limited, liability
bears a reasonable refationship to the culpability of the negligent defendant.” The
court reasened:

Even if it is “foreseeable™ that persons other than closely related percipient witnesses
may suffer emotional distress, this fact does not justify the imposition of what threatens
to become unlinitad liability for emotional distress on a defendant whose conduct is
simply negligent. Nor does the abseract "“foreseeability” warrant continued reliance on
the assumption that the limits of labiicy will become any clearer if lower courts are
permitted to continue approaching the lssue on a “casc-to-case’ basis. .
We conclude, therefore, that o plaintiff may recover damages for emotional distress
il butondy i, said plaineift: (1) is closely related to the injury victin, (2) i present
at the seene of the injury producing event at the dme it occurs and is then aware that
it is causing injury to the victim; and (3) as a result suffers serious emotional distzess
i a reaction beyond that which would be anticipated i a disinterested witness and
which 13 not an abnormal response 1o the circumstances. '

Abandonment of the foreseeability test for determining legal duty is thus dear
in neghipent infliction of emotional distress cases. The California Supreme Court
also appears to have abandoned the use of the forese cability test i neglgence cases
involving economic damages, In reviewing the concept of legal duty as it applies
to-an accountant's liability o third parties, the California Supreme Court concluded
in Bily v. Avthur Young & Co.™ that the six-part duty test™ does not allow all

Phing v. La Chusa, 77t B.2d 814 (Cal. 1989); see ako Robere L. Rabin, Tore Recovery for
Negligently Inflicted Eeonpenic Loss: A Reassessment, 37 STAN, L. REV, 1513 (1985); Timothy M. Cava-
naugh, Comment, A New Tert in California: Negligent Infliction of Ermstional Distress (fr Marvied Conples
Onlyl, 4} Hastings LL 447 {1990). .

L&, Because this article deals with economic loss rather than physical loss, the sole rdevance of
the nepligent infliction of emotional distress cases is o demonstraze how the California Supreme Court
has abandoned the foreseeability test and adopred a public policy/economic risk shifting approach 1w
neghgence cases and legal duty. Thus, this is not the proper place to quesion the analysis of public
policy undeilying the cowrt’s conclusions that & defendant whe negligemly mjures a married person
owes 2 duty to the spouse, but a defendant who acis in an wlentically nepligent manner and strikes a
person who is engaged or in a “nontradicional” relationship with a third party does not owe a dury
1w the third party.

102, Thing v. La Chusa, 771 P.2d 814, 82930 (Cal. 1989) (footnotes omitied) (emphasis added).

103 834 P 2d 745 (Cal. 1992).

$04, "The aw of third-parcy liabilicy for negligence has developed not so much on the basis of the
sixfxctor rest in Biakanga as on an analysis of the particular defendant. For example, separate analyses
of duty exist for atomeys, accountuns, pharmacists, and architecss.

For cases on artorney Hability, see Joseph F. Edwands, Note, The Negligent Drafting of Wills and
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foreseeable third-party users of financial statements to recover from a aeghgent
s [}5 A
accountant." The court stated:

Floreseeabilicy . is endless because [ic], Tike light, wravels indefinitely in a
vacuum. . . .

“[Plokicy considerations may dicrate a cause of action should not be sanctioned no
matter how foreseeable the risk . for the sound reason that the conseguences of a
negligent act must be limited in order te avoid an inwlerable burden on society.”

In line with our recent decisions, we will not treat the mere presence of a foreseeable
risk of injury 1o third persons as sufficient, standing alone, to impose lability for
neghgent conduct. We must consider other pertinent factors,'™

The court then discussed in detail the reasons for it finding that no legal duty
was owed by an auditor to readers of the audited financial statement

(1} Giiven the watchdog role of the defendant, the complexity of the profession,
and the potentially tenuous casual rﬁlationship berween the audic report and
the economic losses, the defendant’s exposure to negligence claims from all
foreseeable third partics is far out of proportion to #s faulg

(2) The more sophisticated class of plaintifts in auditor fability cases permits
the effective use of contract rather than ot tiabiliey o control and adjust
the relevant risks througl privace ordering;'” and

Simon v, Zipperstein: A Step Backward in Obio Jurisprudenee?, 20U, Tov L. Rev. 133 (1988} FHen
5. Bisenberg, Note, Attorney’s Negligence and Thind Parties, 57 N.Y 1. L. Rev. 126 {1982); Michuel
P Moreley. Note, Privity as a Bar 1w Rewvery in Negligenr Will Preparation Caser: A Rule Without
Reason, 57 U Civ, L. Ry, 1123 {1989,

The most recent Califernia case on accouptants’ liability is Bily v. Arthur Young & Co., 834 P.2d
743 (Cal. 1982). For asticles that predate Bily, sce Francis Achampony, Liakility of Accountants fir
Negligence to Non-Contractnal Parties: Recomt l}mze[apmmm, 91 Ducx. L. Bev. 677 {1987% Howard B,
Weiner, Common Law Liabifity of the Certified Public Accorentans Jor Negligent Musrepresentation, 20 San
DigGo 1L Rev. 233 ¢1983); Brian | Frank, Comsment, Adjusting Accountants’ Liabiliry for Negligence:
Recovery for Reasonably Feresecable Users of Financial Statemens, 13 U, BaLr. L. REv. 301 (1984),

For cases on pharmacists, see Elizabeds D). Smigh, Note, Are Pharmadss Responsible for Physicians’
Prescviption Erravs? McKee v. American Home Products, 65 Wasit L. REv. 959 (19900,

For cases on architects, see Mary Yuen, Case Note, Absent Privity of Contract, Contragtors May Not
Recover Economic Damages Casad by an Architect's Negligence: Floor Craft Floor Covering, lnc. v, Parma
Community General Hospital Ass’n, 60 U. Cin L, Rev. 565 (1ez1).

105, Belore listing the Biskanja factors the court stated: “We have employed a checkdist of factors
te consider m assessing legal duey in the abseace of privity of contract between a plaintiff and a
defenilant.” Bily, 834 P.2d at 761 W then ahandoned the multipart test in favor of a public policy
test.

104, M ar 762 (quoting Thing v. La Chusa, 771 P.2d 814 (Cal. 1989}, and Elden v. Sheldon,
758 P.2d §82 {Cal. 1988).

187, How helpiul is dhis “sophisticated class of plainti}” analysis? For example, if one of the investors
bure by a negligendy prepared sudited financial statement is nor saphisticated, does that investor ressin
& vduse of action, or is his subjective knowledge or sophistication irrelevan®? Has the couradopied a
“reasonable nvesos’ standard?

The prablens with the “sophistication of the phinGiT™ factor is it throws the entire question of duty
back or: the courr on 4 case-hy-case basis for cach profession and on cach plaintilf within cach profession.
Fhus, are clients of architects more sophisticated than bawyees” clienes, and does it maver whether the
client is a commercial client or 2 homeowner?
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(1) The asserted advantages of imposing Lability—more acourate work by the
defendant and more efficient toss spreading through negligence lawsuits based
on foresceability-—are unlikely to aceur. '

The court also stated thar successful fawsuits by third parties against accountants

undoubtedly would ingcrease the expense and decrease the availability of defendant’s

services in some sectots of the economy.™
The Bily court found Restatement of Torts section §52(b) consistent with the
clements and policy foundations of the tort of neghigent misrepresentation. ”E’jhe

Restatement avoids unlimited and uncenain Lability for economic losses by limiting

the class of plaintiffs to those third persons the supplier of information (accountant,

artorney, architect, engineer, title insurer and abstractor, and the like) intended
the information to influence.!™ It also requires prior notice of potential third-party
claims, thereby allowing potential defendants 1o ascertain the potential scope of
tiability and 1o make rational decisions regarding business undertakings, The court

stated that no unfarrness occurs because users can establish direct contact with the

i : - for thei { benefie,™
auditor and obtain a report for their own use and benefir,

The Bily court dealt with another threshold issue in determining whether the
accountant mtended to influence 2 third party. The court stated there is ae liability
in the absence of such intent even though a platotiff has reasonably and foreseeably
relied on the misrepresentation to his or her decriment P Thus, an accountant
who knows financial reports will be read by investors and bankess does not have
a duty 1o them. It could be argued that by conduding no legal duty is owed to
foreseeable thied parties, the court has crested for tont law the equivalent of a
requirement of privity of contract. This conclusion is supported by 4 comparison
of the Biakanja and Bily holdings. A dose¢ examination indicates only two of the
six Biakanja faccors—moral blame and public policy—were absent in the Bily case.

138, Withow citing any authority, one pre-Bily commentator observed that the C()tlﬁ.ﬁi(h:?.\’ct fong
been troubled by three nterrelated peoblems, despice the foresceabilicy of harm: (1) the difficulty of
defining the threshold harm, {2) the prospect of fraududent clauns, and {3) the fear of widespread tort
liability. See Robert L. Rabin, Tort Recovery for Negligenily Inflicted Fonomic Loss: A Reasessment, 37
Stan L. Rev. 1811 1524 (1985). ‘

109, Ser MNote, An Efficency Analysis of Vicarious Liability Under the Lnw of Agency, 91 Yare L1
168 (1981,

FEO. Ser Robert L. Rabin, Torz Recovery for Negligently Infliced Fconomic Loss: A Reassessmern, 37
STAN L. REV ES13, 15 14-15 {126 5) (noting that economic Joss cases involve the problem of widespread
tort liability).

PHE. What is the effect of chis starement? It may be, for example, that an auditor asked by a
bank for & copy of a chient's financial statement should reply as follows: 1 may be poteatially
luble for acgligent misrepresentation of 1 send you a copy of this report. Therefore, please either:
(1) sign this waiver and assumption of the risk form upon seecipt of the report; (23 pay me 2 set
fee so that | ean porchase {sdditional) thizd-party msurance; or (3} calt the chient and rcqu'as(ll‘iac
infornation direcdy so Fwill not be lisble w you becasse you are a third party and my only labilicy
i5 1o my client,”

112, Bily v. Arthur Young & Co., $34 P.24 745 (Cab. 1992) {citing Stagen v. Stewart-West Coast
Tule Co., 196 Cal. Rpu. 732 (Co. App. 19830,
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The other four Biakanja factors (intent, foreseeability, certainty of harm, and proxi-
mate cause) were satistied in Bily.

The Bily court obviously did not look ar each factor and determine legat dury
by -the presence of a majority of factors. Instead it looked exclusively at public
policy considerations that were unrelated to the six factors it previously cited as
the preper test for determining legal du[y.'”

Given that an accountant does not owe a legal duty to such foreseeable third
parties as investors, lenders, and credit FEPOTTIngG agencies, an employee sirnilardy
should not owe 2 duty to 2 known third party in the absence of privity of contract
or intentional misconduct, After all, the accountant can take into consideration
the possibility of third-party lawsuits before deciding to perform accounting services
for a client. An employee does not have the same oppoertunity 1w choose. Most
employees must perform all work assigned regardless of the risk posed by potential
third-party plaintiffs, Their only real alternative is to quit, This is true regardicss
of whether the employee would have chosen such work if the employer were
seit?empioycd.l H

Ultimately, as Bily illustrates, whether a legal duty exists is a question of public
policy. An analysis of relevant policy considerations confirms the intuitive soundness
of addressing the employee and accountant situations simifarly.

4. Public Policy and Legal Buty
In considering public policy, one must remember an employee owes a duty of
good faith and fair dealing to his or her employer, In determining the extent of
an employee’s legal ducy ro third parties, the courts must determine whether public
policy justifies a departure from the general rule thar persons will be held lable
for failing ro act rr:asenabiy.m As one court has staced, this reafly is a question
oflegal remedy, not duty. e Society is not intending to foster unreasonable conduct
when Lrabilivy is restricted. Instead, other policy interests arc scen as being adversely
affected if defendant’s conduct and decisions are subject 1o judicial scrutiny and
sanctions,

In Clarks v. Hoeb'"" the California Court of Appeals considered whether a physt-
cian who proctored but otherwise did not participate in a surgical operation owed

a duty to the patient. The courn compared the consequences of its alternatives o

13, One could deaw the conclusion that the issue of fegal duty is oriented wward resules. To
achieve the result it desires, the court picks and chonses from differens parts of the six-part Biakanja
test. e then concludes that 4 legal dury either does or does ot exist,

114, There are several reasons why the employee maght st wans to perform work for a particular
dient. The work assizned may be in an azea outside of the employee’s expertise, The employer, however,
may assign the responsibilisy for the work 1o the caployes w avoid josing & vajusble cusionier, thus
ereating the potential for a negligendy pesformed jobr. “The emplayee also might reject dhe job simply
because he does not like the dient or because be s o busy at the thme w o a thorough jub,

LS Can Giv Cone §§ 171400, 1708 (West 1g4).

H6. Lopez v. McDonald's Corp., 238 Cal, Reptr. 436 (Cr. App. 19872

EE7. 219 Cal. Rgur. B45 {Cr. Ai’f’- 1985
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the defendant and ro the community, Absent a dury, a proctor would have no
begat ebligation w prevent injury. However, imposition of a duty w the patient
could cause proctoring to become unavailable, dhus affecting the quality of care.
Given the balance ol interests and the absence of a relationship beeween the proctor
and the patient, the court found it nadvisable to impose a legal duty on the procror.
The court clearly feared that potential malpractice labilicy would discourage partici-
pation in medical volunteer review committees and stifle objective evaluations.” ™

Should the Clarke apalysis be limited to proctors, or does i apply to all employees?
Suppose a plumber is instructed to replace a leaking PVC pipe. Following an
inspection, the plumber informs his employer that the new pipe will break unfess
he uses a larger pipe. If the employer instruets the plumber o complete the job
as originally specified, should the law wepose a duty oo the plumber 1o inform
the homeowner of the potential problem? If the law dees impose such a duty the
employee may be fired for insubordination. A solution is to use the Clarke public
policy test and conclude thar public policy favors protecting the employee-employer
refationship over the interests of the third-party hemeowner.

It is unwise from & public policy standpoint to require an employee 1o choose
between his duty 10 his employer and a duty owed 1o the customer, especially
when the job is beyond the employee’s expertise or experience. If the job assignment
is refused for fear of committing malpractice, the employee may be fired, potentally
placing the employee on unemployment or welfare. If the employee owes a legal
duty to the customer and does not perform the job properly, the employee faces
a possible lawsuit. What benefit can society achieve by placing an empioyee in
such a position, especially when the employer is always responsibie for the employ-
ce’s actions? Moreover, if the purpose of imposing a legal duty is o change the
employee’s behavior, it Is unlikely that impesing a duty will have the intended
resule.t?

Almost chirty years hefore Bily, in Raymond v, Paradise Unified School Diseries,'™
a personal injury case, the California Court of Appeal discussed public policy and
fepal duty:

An affirmarive dedaration of duty simply amounts to a statement that swo parties
stand in such relatonship that the faw will impose on one a responsibifity for the
exercise of care toward the other. Inherent in this simple description are various and
sometimes delicate poticy judgments. The social udility of the activity out of which
the injury atises, compared with the risks invelved inn its conduer; the Jand of persen
with whom the actor is dealing: the workability of @ rule of care, especiadly fn termis of
the parties” yelative ability to adapt prm‘.'imf means of preventing injury; the velative ability
of the parties te bear the financial Inrden of inpury and the availability of mieans by which

118 M ooz BS3

119 Fora complete discussion of the effect on employee behavior of the imposirtion of a legal dury
i the eimployee, see Lowis A Kornhavser, An Erortomic Analysis of the Chater Between Enterprise and
Prrsonal i.iai?ili(yjiJ'l' Acoidents, 70 Car, L REV, 1345 (1982

£200 31 Cal. Rpar. 847 (Un App. 1963}
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the loss may be shified or spread; the body of statutes and judicial precedents which calor
the parties’ relationship; the prophylactic effect of a rule of hiability; in the case of a
public agency defendzne, the extent of its powers, the role imposed upon it by law
and the limitatons imposed upon it by budget; and Ginally, the moral imperatives
which judges share with their fellow citizens—such are the factors which piay a role
iy the determinanon of duty. ... Oeeasions for judicial detenmination of a duty of
care are infreguent, because in “run of the mill” accident cases the existence of a duty
may be—and usually js—safely assumed. Here the problem is squarely prcscmed.m

The test described in Paradise suggests that a duty should not be extended to
employees in cases of economic injury caused by their simple, unintentional, negli-
gent acts. After all, the employee has no ability to controt the type of job or client
assigned, but the dient may select an employer with adequate capabilities and
financial resources,’*

Public policy analysis thus supports the conclusion that a legal duty should not be
imposed on an employee acting within the scope of his or her employment even
though a customer may have suffered economic injury as the result of the employee's
negligent aces. Lven absent such public policy considerations, however, contract and
tort law override any duty owed or shift it from the employee to the injured pany,m

C. Duty and Feonomic Damages

‘The foregoing discussion of legal dary involves cases dealing with physical mather
than economic damages. In addressing duty and economic damages as they relate
to emplayees (agents) in his Summary of California Law,"” Bernard Witkin wrote:

Ar agent’s mere faifure 10 perform a duty owed to his principal may render him liable
1o third persons who refy on his andertaking, where there is physical damage 1o person
or property. .. . But where the effect is merely to cause ceonomic loss, the law does nat
yet recognize lability fo a thivd person, except where a dury is created by starute, '

Although Witkin fails to support this contention with case citations, numerous
: [ c 124 .
cases do address the dury issue as it involves econemic interests.' ™ In many of

121, M. av B51-52 (emphasis added).

£22. This 15 consistent with Bily, in which the cours noted thar the auditing CPA has no expertise
in or control over the products or services of its clients or their markets. The sccountant does not
choose the cient's executives or make its business decisions. Bily, 834 P.2d ar 762-64. Thus, the
accounsant should not be Hable when the business {afs. The cmplof::c 15 i almost the Wenncal situation
vis-d-vis customers of its employer.

123, See 3 CJ8. Agency § 379 (1973).

124, BeaNarD B WITKINV, SUMMARY OF CALORNIA Law § 149 (9th od. 1994}

1235, Id; see abio Haroie Gui Reuscrrbin & Winiam A, GrEGORY, THE Law OF AGENCY
AND PARTNERSsPS §§ 129, 131 (3d od. 1990},

126. There are several possible reasons why Witan could not cie any cases for the proposition
that an employee has no duty 1o ac reasonably in the case of weonemic damages to third parties,

First, it may be that economic damage claims against employees penerally are seufed out of court
because there wsually is insurance or, particutasly in professional liabiliny cuses, beeause the defeadants
do not want their alleged matpractice w0 become part of the public record.

Second, mary plainlis may aot name employees because they can sue the “deep pocher” criployers
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these cases the courts coneluded that no duty is owed to third parties for economic
damages."" In State v. Testbank,""" for example, the Fifth Circuis hcl@ that plaintiffs
who sustained damage to property as the resulr of a c“.ilemicai spill caused by a
shig collision could not recover for their econamic injury.m The coun stated t}']:%i"
denying recovery for purely economic fosses is a pragmaric limitation on the doctrine
of foreseeability, a limitation it found both workable and useful.”® .

‘The Restatement (Second) of Ageney concurs with Witkin and the logic of Testhank.
Section 352 states: “An agent is nee Hable for hanm o a person other than his ?x’irzc%?al
because of his faiture adequately to perform his duties to his principal, unless physical
harm results from reliance upon performance of the duties by the agent.”!

Other judicial decisions suggest that an employee should not be liable for faiture
o perform his or her job satisfactodily when only cconomic injury results. I a
1965 warranty case California Supreme Court Justice Traynor stated:

The distinction thar the law has drawn between tort recovery for physical injuries
and . . . for evonomic loss 1s not acbitrary aod does not rest on the “huck™ of one
plaintiff in having an accldent cavsing physical injury. The distinetion rests, racher,
on an understanding of the nature of the responsibility 2 manufacturer must undertake
in distributing his products. He can sppropriately be held liable for physical injuries
caused by defects by requising his goods o match s standard of safery defined in werms
of conditions that create unreasonable risk of harm. .. . [The consumer} can, however,
be fairly charged wigh the nisk chat the product will not marcly his economic ex;mctflti(ms
unless the manufacturer agrees thar wowill, Even tn actions in negligence, a manufactur-
er's hability s lmited to damages for physical injuries and there is no recovery for
economic loss alone '™

under the theory of yespondeat superior. Why jein the emgployee if he ar she has ludde or 5o money
with which 1o pay damages?

Third, i the cmployee s nanmed, the employer’s sttorney may not agemgst o have the employes
disonssed because the nmapzmy‘s insurer, which i)mhuhf}' wall Fepresent both the ?;np!nyur and {'iw.
cmployes, paing nothing by having the employee dismissed. The employer will be Babde regardless of
whether the employee remains in the case.

Fourh, if the court does dismiss the employee the plaind® s unltkely 1o appeal as long as the
esployer s financially capable of paying the judgment.

Fifth, & deferdant employee of a solvent employer whe i not dismissed would have no reason to
appeal because the employer will pay all damages under Labor Code § 2802 ‘ N

Finally, the plainuff may not name the enployee because the employee may be a beteer witness if
he or she has not been sued .

127, See Jamses Flewang Jv., Limitations on Liabifity for Econamic Loss Caused Iy Negligence: A& Pragmatic
Appraisal, 25 Vann. L. Rev. 443 (1972),

126, 752 F.2d 1019 {5ch Cir. 1985) {en banc).

129, Id at 1032,

130, I

131 RESTATEMENT (SECOND) OF AGENCY § 352 (1958)

132, Scely v. White Moror Cao., 403 P 2d 145 (Cal. 1965); ser adio RESTATEMENT (SECOND) OF
Torts § 402A (1965, ' _

Although negligence law now allows recovery of ceonomic damages in some cAaw-s,‘va‘y rening
relevant i showing that when addiessing the issue of dury, different sundards of judicial review and
public policy should exist i physical and cconemic injury cases,
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Thus, there is substamial authority under both o and agency law for the
propasition that no duty is owed to third patties by employees for economic
damages, These authorities dictate the conclusion that no legal duty is owed by
an employee to a third party in the absence of physical injury or intentional acts.

B Assumption of the Risk

The tradizional assumption of the risk defense may play a role in employee labilicy
cases. In two recent decisions, Knight v. Jewitt'” and Ford v. Gowin,"" the California
Supreme Court deternined that assumption of the risk was = complete defense
to a negligence cause of action. The cases involved injuries to sports participants
under comparative negligence standards.'” In discussing legal duty and AsSUMPLiGn
of the risk the pluralicy opinion in each case states that a participant in an active
sport breaches a legal duty of care to other participants only if the participant
interdionally injures another player or engages in conduct so reckless as to be totally
outside the range of the activity ordinarily invalved in the sport.'¢

One lower court has cited Knight for the proposition that defendants do not
have a duty to protect plaintiffs against risks inherent in an active spore.’’ In other
worrds, 1 legal duty is not owed to an injured pa'rty if that party assumed the risk
of the injury. '™ The court’s analysis appears to be broad enough o apply to cases
heyond those wvolving injuries o participants in sporting activities.

133, B34 P.2d 696 {Cal. 1992).

P34 834 P2d 7244Cal. 1992,

135, fn Coker v, Abell-Howe Co., 491 NW.2d 143 (lowa 1992), the court stated that assumption
of the risk can be used o show the defendant did not owe g legal duty 1o the plaingf in cases in
which contrshutory negligence is not avaitable, such as sriet tabsiluy cases. I ar 147,

136, Ford, 834 P.2d m 726, Kunight, 834 P.2d &t 710,

137, Sumson v, Caslson, 14 Cal. Rpo. 2d 670 (Cr. App. 19923,

138, Under Californa's preseny system of comparative negligenee, assumption of the risk s a complete
defense w0 a neghpence cause of action even if the plamuift suffered physical injuries. Ser Ford, 834 P.2d
at 727-28 (injury to water skier); Konight, 834 P.2d ac 712 (injury to touch foortall player). Thus, if
assumpiion of the risk applics ouside the sporting context, such as i the employec-customer Conatex:,
it should act a5 a complete defense,

139, Justice Kennard's dissent in Knight states:

Aithough there s nothing inherendy wrong with the pluralicy’s no-duzy rule as applied to orga-

wized, competitive, contuace sperts with well-established modes af play, it should net be extended 1o

other, more casual sports activities . . . . Qurside the contexy of organized and well-defincd sports,

the policy basts for the duty limitation that the haw should permit and encourage vigorous athictic
competition ., . is considerably weakened or entirely absent. Thus, the no-duty-for-spores rule

logically applics only @ erganized sports contests played under well-settded, official rules . .
Knight, 834 P.2d w1 723 (Kennard 1., dissenting) (emphasis added),

In the companion case, Ford v. Gouin, the injury oceurred in 4 water skiing accident, not in eonnection
with 2 spore with established, official nules. Without discussing the “official rulfes” requiremnent, Justice
Keanard concurred, finding, based on the facrs in the case, the plaingiff had voluntarily assumed a
krown risk of mjury. Ferd, 834 P.2d at 741 (Kennard, }., concuzring).

It is imporant to note dhar Justice Kennard characterized assumption of the risk as an affirmative
defense rather than an issuc of legal duty. Because Knight was decided by a shree-qudge pluratny, i s
not clear whether the pluraliy’s duty analysis will prevall or whether assumgrtion of the risk will become
an affinmative defense.
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Given the broad historical use of assumption of the risk, there appears to be
no policy reason for prechading is extension w cases Involving employee I‘iabiiity
to third parties. As with all assumption of the risk cases, however, t§1.e defendant
must prove the plaintdf had knowledge of and assumed the risk of injury. Just as
a skier realizes there are dangers involved in skiing, and spectators at a baseball
game know they may be hit by a foul ball, most plaintiffs know and arguably
assume the risk that employees may be negligent in the conduct of their jobs.
The customer also knows that employee negligence, without proper review or
supervision by the employer, may cause injury.'™ Only when a customer sustains
economic injury and then finds that the employer is insolvent does the customer
assert that he dul not assume the risk of employee negligence. Wil courts adopt
assumption of the msk as a defense in economic cases, thus moving the defense
beyond the traditional physical injury cases? The prospect is unlikely, but they
probably should. As one author points out, assumption of the risk has been unfash-
ionable with legal theorists, but it still has life with the general public.”*

E. Contract Provisions— Waivers
A concept very simifar to but much more expansive than assumption of the risk
i§ contractual waiver, Unlike assumption of the risk, however, which penerally is
a question of fact, waivers are entered into by the pardes for valuable consideration
as part of the contract for services. Except in the case of minors, iﬂcom‘pcceﬁ{s,
and violations of public policy, the law generally permits offerors and offerees to
shift risks of loss by use of waivers.™

In Carleton v. Tortosa,"™ for example, the plaintiff sued a real estate broker for
failing to provide tax advice. ' The plaintiff commenced suit in spice of an agrcemc‘:m
containing what essentially was a waiver of a duty to provide 1ax advice, The
agreement stated that the client should consult with an attorney or accountant for
fegal or rax advice, The plaindff alleged that the breker had a duty 1o warn the
plaintilf of any potential tax problems because the broker had taken courses on

140, Even if the customer assumed the risk an employee may act unreasonably, it does not necessarily
fullow shat the cussomer made the seme assumption as to the employer. The customer may assuine
that the employer has adequaze safeguards to correcr employee errors before the final product or service
is delivered or that the employer has sufficient assets or insurance w satisfy claims based on the negligent
conduct of the employee. ‘

141, In Bily the California Supreme Coust observed that the accountant becomes the prime target
in ligation for cconomic losses when a client fals because the accountant is the only “remaining
solvent defendant.”” Bily, 834 P.2d av 763

142, Walter (}!mz;,iﬁrmﬁmrig;r: of Comract Law: Displacing Consent and Agreement, 77 CORNELL L.
Ryv. 1043, 1048 (1592), ]

143, For a analysis of the factors affecting the enforceability of waivers, sec Kevin F. Harrison,
Taking the Tort out with « Contract: Liabitity Release Comtraces in Ca!{fbm:}z: FW. S U L. R‘m’. 7{81
(1988}, For a discussion of the vabihity of waivers as they affect minors and incompetents and a dlﬁ‘Ft.iSSiOfl
of public policy considerations, see Richard B. Mafamud & John ¥, Karayan, Contraaual Waivers for
Minoes in Spevts-Related Activities, 2 MARc, Sporis L) 151 {1992y

B 17 Cal Rpwe, 2d 734 (€ App. 1993),

M5 w737,
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the tax implications of real estate transactions.'™ The plaintitf claimed the broker
had beeached this duty by not informing the plaintdf thar an alternacve transaction
could have saved substantial tax Hability. The court found that no duty existed
becayse the document negated any duty.™”

A similar waiver could be used to shift the risk of loss from the employee to
either the employer or the customer. Unfortunately for employees, very few con-
tracts contain such a provision even though it could provide substantial SAVINgs to
the employer. There are several possible reasons why eraployers typically do not
place such a waiver in their services contracts: (1) the employer may not use written
contracts for services; {2) the employer may not have considered placing such a
c.iause in its contract; (3) the employer may think a customer would object 1o
signing a contract with an employee walver and it would not be worth the added
cost of “rencgotiating” the standard contract with these customers; or (4) the
employer may think most plaingiffs will not sue an cznpl{)yec.m Perhaps due 1o
a combination of these reasons, employees do not benefit from a clause that should
be a standard part of each employer's contract with s custemers.™

It is unclear whether an agreement between employer and employee can be
used as a defense in a lawsuit brought against the employee by a plainaff whe is
not a party 1o the contract, In an Ohio case a contrace berween an architecr and
a hospital explicitly denied the existence of any contractual selationshup between
the archirect and a floor covering contractor.”™ The court mterpreted this provision
as an agreement between the partes that the hospital would be liable for any
economic damages sustained by the floor covering contractor. If a torr cause of
action were permitted against the architeet by the third-party floor covering contrac-
tor, which was not a party te the contract, the contract provision would be meaning-

Y46, Jd ar 742

P47, Id ar 743, ser also Lisa Garn & Joha 8. Dioconis, Liakifity Relrase Forms: How Valid?, 97 BEsST'S
REV. 52 (1991), ’

148, One article discussing how to interprer contraces provides anodher possible explanation:

Parties drafting & contrace confrone a serious kaowledge problem. Because they cannor foresee every

future event or know precisely how their own purposes may change, they cannot negoriate terms

specifically 1o cover all contmgencies. As a result, their manifested agreament will be silent as 1o

‘(hese matters. As the duration of a contract Is extended, the knowledge problem facing the parties

is likely 10 incresse and the completeness of their agreement 10 decrease.

Incomplereniess of contracts is lso a function of the partics’ interests. Sewding in advance even
those gontingencies that can be foreseen i costly. Many foresecable contingencies, given their low
probability, are benter left unnepotiared ex ante in the hopes they will oz mareniglize or will be
handied cooperatively ex post if they do. And strategic considerations may tead one or both parties
to remaint siient about a particular issue,

Randy E. Barnew, The Sound of Sifence: Defindt Rules and Comtracual Consent, 78 V. L. Rev. 821
{1992).

149, The employer incurs additienal out-of-pocket expense only if the employee hires separmie
«lcmmsel, because the employer must indemmnify the emplayee for such costs. But how much productiviry
is lost and what is the effect on die employer-employee relationship when a worker is named i a
lawsui?

1 150 Floor Cralt Floor Covering v, Parma Gen. Hogp, Ast'n, F60 NE 23 206, 28112 (Ohio
g9,
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less, The court found no sufficient nexus to seeve as a substitute for contractual
privity and thus held ¢he architect free {rom Hability for economic loss resuiting
from s negligently prepared plans. """ The court stared that the purpose of the
contract—to uphold the bargain between the parties—waould be avoided if a third
party could recover against the architect simply by asserting atort claim for economic
{iamagcs.”z Thus, at least one court helieves parties can, by contract, walve the
rights of known third parties, even without their consent.'?

. Legal Duty When Plamtiff Never Looked to the Employee for Services

iven if a court determines that, as a general proposition, a legal duty is owed for
cconomic damages caused by an employee's negligent conduct, should a legal duty
he imposed if only coonomic loss is suffered and the plainff never looked o the
employee as a responsible party prior to the injury?"™* For example, suppose a car
i dropped off for an oil change by a customer who returns at night o pick up
the car. Assume further that the mechanic forgets to put oil on the oil filter gasker,
which causes the filter to explede, damaging the engine. There is no question the
service station had a duty to change the oil properly and is responsible for the
actions of 1ts em gioym‘:.”s But should the mechanic owe a tegal duty to the customer,
who never intended that the mechanic be liable in the event of & problem with
the car?'’™

In Cline v. Arwood'™ an insurance agent was asked to procure car isurance from
an insurance company, his principal. fo discussing whether the agent coujd e held
liable for failing to procure the policy the court stated: “lf circumstances make it
clear thac the parties, with an understanding of the facts, had no intention that
the agent should be lable, he will not be.”'™ Although the plaintiff in this case
dealt directly with the agent and never dealt with the prnapal, the court held the

Vi B e 212

152, To the extent the affecred third pamy is aware of the waiver, the courc's logic is impeccable.
£ third paity is not aware of the waiver, however, the court's analysis determines the existence of ton
dutics owed 10 an injured party who was aot in poivity of contraet and who was not even gware his
or her rights had bern waived. Is it fair for a contract provision 1o waive what otherwise would be a
legal duey owed 1o the dhird pasty? I only seems fair if the defendant did not owe & duty in ihe first
place.

153, This analysis is very similar o the rasoning in Bily o Arthur Young, in which the court
indicared that 2 thitd party who intends o rely on an aceounsans should make a contractual arzangement
with the accounrant. In Bily, however, the cour ruled there never was 2 legal duty. Thos none had
w be waived,

154, This argument is similac to assumption of the risk. In assmption of the risk, however, the
plaintiff knews of a portential risk of loss and, as between the two parties, assumnes that gisk. I the
plaindff sever intended that she employse be responsible, it should not be necessary dhat the plaindff
know of the risks or assume them,

155, The California Civil Code provides that “a principal s responsibie 1o thied persons for the
negligence of bis agent in the transaction of the business of the agency.” Uat, Civ. LoD § 2338
(West 1985),

156, This assumes the employee acted unreasonably.

P57, 50 Cab. Rpo. 233 (G App. 1966),

158, Koa 26,
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agent was not Hable because he had informed the plaindff of the principal’s identity
and the parties had pot intended thar the agent be liable.

This analysis should apply to almost any case in which a plaintiff hires a company
and meets with an employee or a disclosed agent."” The plaintiff in Cline personally
selected the defendant as the agent and never met the principal, The court neverthe-
less held chat the plaintff had ot relied on the defendant. This analysis should
apply i most economic injury cases because most customers choose the business
{principal) they frequent based on 2 variety of considerations,'® only one of which
may be the identity of the employee. Should hability extend 1o an employee whose
actions procure the chent, such as an attorney who brings in a new client, 'as
opposed o a mechanic at a parage who is assigned to work on cars owned by
people hie or she has never mer? It should not make 2 difference if the person s
a disclosed agent, "Fhis is consistent with Cline, in which the court held the insurance
agent was not liable even though the agent was the sole and Procuring contact
with the customer.

In virtwally all contracts for services the name of the employee who will perform
the service is intentionally omitted from the contract. This allows the principal
the freedom to have any of its employees work on the customer’s job. Knowing
thar the employer controls who works on a given joly, how can a customer argue
ke or she was lookingtoa specific employee as a guarantor of reasonable behavior'

Thelogic of Cline applics with even more foree o the firse and third hypothetical
posed at the beginning of this asticle. If anyone fits the definition of someone w
whom the customer was not looking as a possible defendane, it is Abe the plumber
and Carlos the mechanic, neither of whom ever met the customer. However, Cline
also suggests that a customer cannot recover from the accountant, Barbars, because
the customer never looked to her to be responsible for any damages,

Holding an employee owes a legal duty to a customer for negligent conduct
would provide a plaindff with an additionat defendant whom the plainuff never
intended 1o hold liable. Moreover, it is hard to see why the logic of the Bily case,
which barred third-party claims against accountants, should not apply to third-party
claims against employees. The Bily court indicated that a third party who wants
to rely on an accounting firm's work must separately negotiate with the accounting

159, Any phintiff who knowingly deals with 2 corporation must be aware the individual acting on
behalf of the corparation is an agent.

60, In refersing o the plaintif's afleged reliance on the defendant’s financial statement, the Bily
court observed that the plaintiffs had misjudged & number of factors Gacluding the produce, the market,
the compenition, and the company’s manufacturing capacity), bur focused their Heigation exelusively
on the audit report, Bify, 834 P.2d ac 763-64,

161, In the aceounting context it 5 not uncomemon for several accountaats, many of whom have
never met the dlient, to work on a mx rewurn or audic report, Can the client ever argue reliance was
placed on a specific accountant? Even when the dient has developed a long-term personal relationship
with a particular stalf member, if that person transters offices, quits, or s fired, the firm, nou the
indwvidual accountant. will finish the job. This is consistent with standard engagement lerters stating
the accounting firm will provide tax or financial services, as well as with common noncompetition
agreemenss barcing departing employees from taking fiem dients with them.
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firm for its services. The same rule should apply 1o empioyees, A customer should
be required to negotiate sepammiy with an employee i the customer mfiﬂds o
look o that employee as & guarantor of the services he or she i}r"(}\fi(.‘!fis.

Gr. Liability for Nonfoasance, Misfeasance, or Malfeasance
Several courts speaifically have held that an employee or an agent dm?s 1.10.t awe
a duty to third parties in the case of nonfeasance resulung n ca"(%nonm? injury.

One court has stated that a person s under no duty 10 take affirmative action
tO assist o profect another, absent a special relationship @ving usc 1o a duty to
act, no matrer how greac the physical danger in which the ot}.]cr i placed or how
sty she defendant could prevent the injury.'“ This doctrine is rooted in the
distinetion between action and inaction, or misfeasance and nonleasance. stfcw
sance exists when the defendant is responsible for making the plaintiff's positon
worse, i.e., the defendane created a risk, Nonfeasance is found when the defendant
failed to aid the plaintff through beneficial mtervention. }..Aiabiiitny for nonfeasance
is limited to cases involving special relationships. Liability for misfeasance, however,
is governed by the standard of ordinary care, '™ k _

A New York decision illustrates the differing treatment of nonfeasance and

misfeasance cases:

EAn agent who has andertaken no individuat responsibiliy, nos cxprtw}l){ ()lk“g;l?(“ti
%1imsc‘|i“%z; a coneractual rekationship with atind pargy cannot e el Bable for nonfes-
sance only. ... There iwust be affismarive acts of negligence or wr(mg\.i(‘)mg. .. ..Unl(rss
the agent has assumed authority and responsibility, as if he were acting on his owWn
account, then the duty which the agent fails o perform is a duty owing only to his
principal and not to the third party to whom he has assumed no ohiigmion.m

A 1919 Georgia decision similarly states that an agent ordinarily is not liable to
third parties merely for nonfeasance.® In Okdzhoma a foreman was held not

' W;;l\;mykmnpfwyus could be induced to sign agreements with custemers making i'hc‘m persoR-
ally Bable for mistakes made on the job. Motcover, not many employers would want thelr customers
16 comact their enployees with such proposals. -

i the employce owes a duty 10 bach the employer and the customer, can dhe employee be fired
for insubordination for Ad5lling a legal dusy owed o the customer i rf\fzx dugy c:on!ialcts with a duty
owed o the employer? Wil werminated employees bring uninwiul termination l;awsmt.s'aiicgmg 'lhc_y
were simply fulbilling cheir legal duty to customers? Worse yet, can an employee caught in the n'alédlg
bring an injunceive suit asking the cowrt w determine which dury 1s greater, the duty w0 the employer
or to the customer in cases where there is a conflice 1 so, what happens o the customer who needs
immediate service and casnot get service until the lawsuit is m;wnpk{cd?

This conflict probably exists when personal injury s pﬂssib!c‘, as i the case of an employee docto!‘.
In the physical injury context different public policy considerations probably dictate that the employec’s
first concern be fur the patient. .

163, Clarke v. Hock, 21% Cal. Rpre. 845, 849 (Cr. App. 1987} 50 akso RESTATEMENT (SECOND)
oF Torys § 114 {196F).

164, Clarke v. Floek, 219 Cal. Rper. 845, 849 {Cr. A;':!p. 1985)

165, Jones v. Archibald, 360 N.Y.S.2d 119, 122 {App. Div. 1974).

166, Plusken v, Gull Refl Co., 259 F. 968, 973 (NI, Ga 19190
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the eax mmplications of real estate teansactions.  The plaindlf chaimed the broker
had breached this duey by not mforming the plaintifl that an alternative rransaction
could have saved substandal tax hiability. The court fousd that na duty exisied
hecause the document negated any du;y.m

A similar waiver could be used to shift the risk of loss from the employee to
either the employer or the customer. Unfortunately for employees, very few con-
tracts cantain such a provision even though it could provide substantial savings to
the employer. There dre several possible reasons why employers 1y})icaﬂy do not
place such a waiver in their services contracts: {1) the employer may not use written
contracts for services; (2) the employer may not have considered placing such 4
Jause in its contracy; (3} the employer may think a customer would object 10
signing a contract with an employce waiver and it would not be worth the added
cost of “renegotiating’’ the standard contract with those customers; of (4) the

empioyer may think most plaintiifs will not sue an cmplc)ycc.'" Perhaps duc to -

2 combination of these reasans, employees do not benelit [rom a clause that should
be a standard part of cach crmployer's contract with its customers,'”

It is unclear whether an agreement between employer and employee can be
used as 1 defense in a lawsuic brought against the employce by a plaindff whe is
not @ party to the contract, Iin an Ohjo case a contract between an architeet and
a hospieal explicidy denied the existence of any contractual relationship between
the architect and a floor covering contractor. ¥ The court interpreted this provision
as an agreement Detween the parties that the hospital would be hable for any
cconomic damages sustained by the floor covering CONLIactor. If a wrt cause of
action were permitzed against the architect by the third-party fioor covering conteac-
tor, which was not a party Lo the contract, the contract pravision would be meaning:

co 146, Idoar 742
£47. Id at 143, see also Lisa Gam & jobn 5. Dioconis, Liakility Release Formie How Valid?, 92 BESTS
Rev. 52 (1991). )
£48. One articke discussing how 1o imerpret contzacis provides aother possibic explanation:

Parties drafting a contract confront a seqious knowledge problem, Becawse they cannat foresee very
future event or know precisely how their own purposes may change, they cannot NEgOHIALE Terms
specifically to cover ail contingencies. As 8 result, their menifested agreement will be sitent as w0
these mattees. As the duration of a contract is extended, the knowledge problem facing the pasties
is likely to increase and the completeness of their agreement to decrease,

Incompicteness of contracts is also a function of the patties’ interests, Serding in advance even
these tontingencies that can be foreseen is cosuly. Many {oresecable contingencics, given their low
probability, are better left unnegotiated ex amte in the hopes dhey will nat materiatize oy wilt be
fandled cooperatively ex post il they do. And sirategic considerasions may lead one or both partics
10 remain slent about 2 particular issue.

Rapdy E. Barnere, The Sound of Sienee: Defanlt Rules and Contractieal Cousent, T8 ¥a, L. Rev, 821

(19923,

149, The cmployer incuwrs additional out-of-pocket expesse only i he emgloyee lsires scparate
counsel, because the employer must indemnify the conployes for such costs. Bus how much productivity
is lost and what is the effect on the emgloyer-employes relationship whea a worker is named 0 &
Fawsuis?

150, Floor Craflt Floor Covering v. Parma Gen, Hosp Ass'n, F60 ME.2d 104, 2T (Ohiv
1990}
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less, The court found no sufficient nexus (o serve as a substitute for commcaf.xai
privity and thus held the architeer free from lability for cconomic oss resulting
from its negligenty preparcd plmzs.”‘ The court stated that the ju':rpos.e: of t.hc
contract—to uphold the bargain between the partic‘sﬂ_would be a\‘xmdcé ifa tlur‘d
party could recover agalnst the architect simply by asserting atort claim for ecgﬂom:c
damages.”” Thus, at feast one court Lelieves parties can, by contract, waive the
rights of known third parties, cven without their consent.’”

F. Legal Duty When Plaintifl Never Looked to the Employee Jor Services

Even if a court determines thag, as 2 general proposltion, a legal duty is owed for
economic damages caused by an emplc_;ycc's nephigent conduct, should a legal duty
be imposed i only ceonamic loss is suffered and the plainaff never loaked to the
employee as 2 responsible party prior to the 'mjury?'” Yor exmnplcf, suppose a car
is dropped off for an oil change by a customer who returns at night to pick up
he car, Assume further that the mechanic forgets to put ot on the oil filter gasket,
which causes the Glter o cxplode, damaging the engine. There is no question the
service station had a duty to change the oil properly and is responsible for the
actions of its cmploycc.”’ But should the mechanic owea begal duty wo the customer,
who never intended that the mechanic be liable in the evant of a problem with
the car'™

i Cline v, Atweod™ an insurance agent was asked o procurc car insurance from
an insurance company, lis principal. In discussing whether the agent could be hci.d
Jiable for failing ro procure the policy the court stated: "'If circumstances make It
clear that the padtics, with an understanding of the facts, had no imémioln that
the agent should e Hable, he will not Be.” "t Although the g)%aimiff in this case
dealt directly with the agent and never dealt with the principal, the court held the

JOUS—

v5y. KA 212, o

182, To the extent the affected third party is 2ware of the waiver, the mgrt’s logic i3 :mpcccablc
I thisd party is not aware of the waiver, however, the court's analysis derermings the existence of tof
duties owed o an injurcd party who was not in privity of cohera rm'd who was aoC even awarc hi
or her rights had been waived, Is it [air for & coniract provisicn 10 wave what otherwise vgould be
legat duty owed to the tiird pasty? §t only seems faie i the defendant did net owe a duty In the fie
place. . .

153, This analysis is very similar 1o the reasoning in Bily v Arbur Young, in which the cow
indicated that a third party who intends 1o rely on an accountant should make conzracuja‘d arrangemes
with the accountant. kn Bily, however, the court ruled there nover was 3 fegal duty. [Tyus nore ha
1o be waived. .

174, ‘Fhis argument is similar 1o assumption of the risk. In assum?iic_m of the nisk, imv:mvcr. Hi
plaindll knows of a potential risk of loss and, as berween the 1o partses, assumes thart fisk. E.{ i
plaisui{f pever intended that the employee he responsible, i should not be necessary that the plaint
Lnow of the risks or assume therm.

155, ‘The Califoraia Civil Code provides that "z principal is responsible 1o third persons for 8
negligence of bis agent in the transaetion of the business of the agency.t Cak. CIV. Cope § 23
(West 1985},

156, "Vhis assusmes the camployee acted unreasonably,

157, 50 Cal, Ryar. 233 (Co App. 1966)

LS8, Mo 230,



222 Tort & Insurance Law Journal, Vohume XXX, Nuwuler 1, fall 19894

agent was not liable because he had informed the plaintift of the principal’s identiny
and the parties had not intended that the agent be lable.

This analysis should apply to almaost any case in which a plaintiff hires a company
and meets with an employec ora disclosed ::gcm,‘ P The plaintffin Cline pcrsonally
selected the defendant as the zgent and never met the principal. The court neverthe-
less held that the plandff had not celicd on the defendans. This analysis should
apply in most cconomic injury cases because maost customers choose the business
{principal} they frequent based on a variety of considerations,'*® only one of which
may be the identity of the employee. Should lability exrend to an employee whose
actlons procure the dient, such as an auoey who brings in a new client, as
opposed 10 a mechanic at a garage who is assigned 1o work on cars owned by
peuple he of she has never met? It shoutd not make a dilferciee if the person is
a disclosed agens, Thisis consistent with Chine, in which the court held the insurance
agent was not liable even though the agent was the sole and procuring contact
with the customer. ' _

Ins virtually all contracts {or seevices the name of the employee who will perfarm
the service is intentionally omited from the conteact. This aflows the principal
the freedom to have any of its employces work on the customer’s job. Knowing
that the employer controls who works on a given job, how can a1 Customer argue
he or she was looking to a specific camployce as a guarantor of reasonable behavior?'™

“The logic of Cline applies with even more force to the fisst and third hypothetical
posed at the beginning of this article, I anyone fis the definition of someonc 1o
whom the customer was not [ooking a5 a possible defendane, it is Abe the ;)iumi)cr
and Carlos the mechanic, neither of whom ever met the customer. However, Cline
also suggests that 2 CUSLOMET Cannot recover from the accountant, Barbara, because
the customer never looked to her to be responsibie for any damages.

Holding an employee owes a fepal duty to a customer for neghpent conduct
would provide a plaintff with an additional defendant whom the plaintff never
intended 1o hold liable, Moreover, it is hard to sce why the togic of the Bily case,
which barred third-party claims against accountants, should notapply to third-party
claims against emyployecs. The Bily count indicated that & third party who wants
to rely on an accounting firm’s work must separately negotiate with the accounting

R

159. Any plairaill who knowingly deals with a corporation must be aware the individual acting on
behalfl of the corporstion is an ageat.

160, Ia referring o the plaintifl’s alleged rebiance on the defendant's Anancial statement, the Bily
court observed that the plaintiffs had misjudged a number of factors includiag the product, the market,
the cempcti{ion, and the company's manufaciusing capacity), Lot focused their litigation exctusively
on the audit report. Bily, 834 P.2d ay 763-64.

161, In the accounting context it s not uncemmon for several accountants, many of whaom have
never met the clicnt,  work on a tax fewEn of audit report, Can the cliens ever argue reliance was
placed on 2 specific accountant? Fven when the client has developed a longionm personal refsionship
with 2 particular staff member, if that persen reansfers offices, quits, or is fired, the fivm, not the
individual accountant, will finish de job, “This is consistent with siandard engagement letters stating
the accounting firm will provide 1ax or financial services, a5 widl a8 with commaon noncompetition
agreements bareing departing cmployees frons wking fiem dicnts with them,
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fiem for its services, The same sule should apply to cmployees. A customer should
be required o negatiate scpar:uc%y with an employee if the customer m:ée:ﬂs 1o
look to that cmployce 85 3 gUATAMo? of the services he or she provsdcs.

G. Liability for Nonftasaree, Misfeasance, o1 Malfeasance

Scveral courts sg.)eciﬁcally tiave held that an employee or an agent dects 1.10"t owe
a duty to third parzies in the case of nonfeasance resulting i econamic injury-

One court has stated that a person is under no duty o rake aif\rmamvc action
Lo assist or protect anothet, absent a special relationship gving rise to & duty
act, no matter how great the physical danger in which the other Is piaced o how
casily the defendant could prcvcntthc Iingury.“” This doctrine is rooted in t.hc
distinction begween action and inaction, or misfeasance and nonfeasance, Mistea-
sance exists when the defendant is responsible for making the plaindif’s position
worse, Lo, the defendant created a risk. Nonfeasance is found when the defendant
failed 1o aid the p!aimi{f through benelicial Intervention. Liability for nonfeasance
is imited to cases invoiving special relationships. Liability for misfeasance, however,
is poverned by the standard of ordinary care.t

A New York decision illustraces the differing treaument of nonfeasance and
misfeasance ¢ascs:

{Aln agent whe hus underaken no individual responsibility, nor cxprc.‘:sl)f' uhﬁgm‘cd
sl i a contractual refationship with a third pagty cannot e leld fiable for noniea-
sance only. . CThere muse be affiemative acs ofncgligcn‘cc or wmngd{jung. . 'Unlcss
the agent fas assumed authoricy and rcspm\.sibility, as if he were acuflg on his ow'n
account, then the doty which the agent fails to perform i a duty Qang .oni):ﬁto his
principal and not to the thind paty © whom he has assumed no obligation.

A 1919 Georgia decision simiarly states that an agent ordinarily is not fiable to
third parties merely for nonfeasance.'™ In Okizhoma a foraman was hield not

ez, Very few employees could be induced 1o sign agrecaicnis with customers making x!mm person
ally liable for mistakes made on the jub. Moreover, not tmany employers would want dieir gustomers
1o contact their employees with sucly proposals. .

If the employee owes a duty to both the employer and the cusiomer, i the c:n'ployef b fire
{or insubordination for fuifilling a legal duty owed o the customer if dx.m cl‘uty CQﬂﬁi.C[s wu}'] a duty
owed to the employer? Will rerminated employees bring unlawful termination inwsuzts'alicgmg ';hcy .
were simply fulfilling sheir legal ducy to castamers? Werse yet, can i employee caught in the middle
biing af injunciive suit asking the court 10 determine which duty is greater, the duty to the employer
of to the customer ia cases where there s a condlict? 1f sa, what happens (¢ the eustemer who necds
unincdiate scrvice and cannot ger service until the Jawsuit is compleied?

Tis conflict probalily exists when personal injury is Eossih!c‘, as in the cast of an cmployee efocm{.
1t the physical injury context diffecont public policy consideratiots probably dictate das the cmployee’s
first convern be for the patieat, o

161, Clarke v, Hock, 212 Cal. Rpue, 845, 849 {Cr. App. 1985); wer alio RESTATEMENT {SECOND}
o ‘Tours § 114 (1965).

164, Clarke v. Hock, 219 Cate Rpur. 843, 849 (Co. App. 1985).

165, Joses v, Archibaid, 160 N.Y.S. 2 119, 122 {App. Div. 1974,

146, Plunkert v, Gull Rel, Co., 259 F. 968, 973 (MLDL Ga. 1919)
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responsible for an accident caused by bis fatkure to inspect beeause the allegation
charged no more than nonfeasance—mere emission on the part of the fereman
to perform his master’s duty as w mspection and :cpair,m

Ad interesting twist appears in a Louisiana case in which the defendant-agent
performed affirmative acts. The court nevertheless held that an apent who omits
a duty owed solely to his principal is not guilty of misfeasance in respect to a third
party, even if he causes a breach of contract by the principal. By implication, the
court seems to be agrecing that the agent owed no duty to the plaimifﬂ”’s

California also has adopted the rule that an action generaily will not lie against
an.agent in the case of nonfleasance. Thus, in an action brought against the secretary
of a corporation for conspiring to block the transfer of the plaintff's stock, a
demurrer was sustained, The court reasoned that the action coubd be brouglu
zzgains't the corporation, but the secretary could not be held liable for an oflicial
act of nonfeasance in the absence of a statutory provisimz.'” Thus, when an em-
ployee fails 1o file a tax return, issue stock, file a lawsuit, or repair a customer’s
property, the nonfeasance cannat result in a cause of action against the cmployee.
The customer tmust proceed, if at all, against the employer for either breach of
contrace of professional malpractice under che theory of respondeat S{lil(?ri(")f.lm

HI. CONCLUSION

An employee whose neghgent action or inaction is the cause of a customer's
economic damage should not owe a legal duty w the customer. The employer
selected by the customer will be responsible for damages sustained by the customer.
The employee, however, should be dismissed from the customer’s suit or motion
because legal duty is a question of law for the court.

Even if a court finds that an employce may owe a duty to customers under
some circumstances, it should recognize significant fimitations om that dury. Assump-
tion of the risk, contracrual waivers, the intent of the plaintiff, and the nonfeasance
rule can and should come intw play in appropriate cases.

167. Morefield v, Ozark Pipe Line Corp., 27 E.2d 890, 891 {N.D. Gkla. 1928).

168. Granger v. Bouillien, 220 So. 2d 764, 766 (La. Ct. App, 1969).

169. Lacoe v. Wolfe, 23 P.2d 811, 832 {Cai, Ct. App. 1933), i
170. This is not te say that the agent does not owe & duty simply beeause the principal is tiable,

Those are separate issues. The point is that the principal may be Biable even if the agent does not owe
a duty 1o the plainull.

CASENOTE

TRANSPORTATION INSURANCE COMPANY v. MORIEL:
THE TEXAS SUPREMI COURT SETS SUBSTANTIVE
AND PROCEDURAL CONTROLS ON PUNITIVE
DAMAGES AWARDS

Richard €. Mason

In its June 8, 1994, decision in Transportation Insz.n'a?'wa {.?4?. 7. Mr)ln'cf' the 1c§xas
Supreme Court held that punitive dumages are not Jusui}cd in bad faith case‘s‘:;nf cs
the insurer’s actions threatened its insured with extraordinary harm ,.such a-sl eath,
grievous physical injury, ot financial rui.n."z The court z{lso regu;rcd mfah cicn(x;s
to bifurcate punitive damages trials to withhold fro.m the Jury evic cn,cc of a de
dant’s net worth unt the fiabiliey phase of the trial has concluded. '
Moriel had been hotly anticipated by both sides of the .{Qrf reform battle, and the
case atiracted national atention, including that of the U.S. C,harr‘ﬂ_aer of Commerccl
which targeted the case as a "veilide." for changing' Texas punitive {iam‘r:igcs: ]ti\;
A represenzative of CNA Insurance Company descfrz-%)e:d the outcome ';s spec
lar,”’ but the insured's avtorney complained, “Ft]h;s is the resuit of ai%_t luz ilsjurzfic1
companies trying to do away--with pcople’slngixt o %)e able to pux‘;};;t;m.e |
In part, Mariel owes its pedigree to a o of decisions by the S. lépf m
Court recoghizing that, absent appropriatc proccdura‘i safeguarijs, punitive damag
awards threaten defendants’ due process rights. Despite these Supreme CO}JIT prc
nouncements, however, insurance companies would ot be celebrating Moriel wda

L 879 5.W.2d 10 (Tex. 1999).

2. Id au 24,

3. Mdar 29-300 i

4, Gearge Taylor, Tougher Test Set Jor Punitives by Texas Supreme Court, NatL L), Jan. 2

1994, at 3, o - , ‘
5. laner Ellior, fustices Unite Against Punitives; Moricl's New Rudes; Bmem!ed Triak, Mare Appell

Scrutiny, TEX. Law, Febi. 27, 1994, at L.
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