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An accountant by
any other name
“may be legal.

WHO GAN USE
THE "A' WORD?

by Richard B. Malamud, ]J.D., LL.M., CPA

our name is Bonnie Moore. You graduated college

with a major inaccounting. You've never taken the

CPA exam nor are you interested in taking it. You
set up a company, called the “Accounting Center,”
where you design and install basic accounting systems
for small clients and prepare monthly financial state-
ments and projections. Your firm acts as bookkeeper
and “audits” your clients' books in the generic sense,
solely for internal purposes, although it does not pre-
pare formal signed audits.

The terms “accountant” and “accounting” areused to
describe Accounting Center’s services. Can Bonnie
Moore and her company be prohibited from using those
terms by the State of California in order to protect the
public from the possible confusion it may have in differ-
entiating licensed (certified public accountants) from
unlicensed “accountants”? In California the answer is
yes - and no.

The case

In 1992, the California Supreme Court had to decide
whether Bonnie Moore, her Accounting Center and up
0 60,000 unlicensed accountants in California could use
the terms “accountant” and “accounting” to describe
their services. (Moore v. California State Board of Accoun-
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tancy, Cert. denied 2/23/93). The state has approxi-
mately 65,000 licensed accountants.

The court, in a 4 to 3 opinion, decided that the
California State Board of Accountancy (the “Board”), a
12-person board including eight CPAs, could pass regu-
lations that made it illegal for non-CPAs to use the terms
“accountant” or “accounting.” It also held the Board's
regulations needed to be modified to take the First
Amendment into consideration.

California's accounting regulation

In California, as in most states, to become a CPA, a
candidate must pass the Uniform CPA Examinationand
meet an experience requirement, of two years in
California's case. Once licensed, continuing educationis
required for license renewal and the state board has the
power to revoke or suspend licenses.

The state board has no such powers over unlicensed
practitioners, who seek to offer to the public limited
categories of accounting services as a part of bookkeep-
ing operations, unless a complaint is filed which alleges
that an unlicensed person has claimed that he or she is
a licensed accountant.

The California law states: “No person ... shall assume
or use the title ... ‘certified public accountant,” ‘enrolied
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agent, ‘registered accountant,’ ... or
any other title or designation likely to be
confused with ‘certified public ac-
countant” or ‘public accountant,” or
.. 'CP.A or PAS .." (Emphasis
added.)

TheBoard initsregulations imple-
menting this section prohibited the
use of the terms “accountant,” “au-~
ditor,” “accounting,” or “auditing,”
because they are likely to be con-
fused with the title CPA and public
accountant.

The Board attempted to prove
this consumer confusion by intro-
ducing into evidence a 1987 Califor-
nia poll which found that 55 percent
ofthe people surveyed believed that
all accountants are licensed by the
state and that 53 percent believed
that companies that advertised ac-
counting services are also licensed

by the state.

Theseresults were very similar to
a Texas poll conducted in 1985. (See
graph on page 16). It is interesting
that the poll did not try to determine
why thereareseparatelistings inthe
yellow pages for “accountants” and
for “certified publicaccountants.” If
it had, a different result may have
been obtained.

Before answering whether Ms.
Moore could use the terms accoun-
tant or accounting (services), it is
important to understand that the
state was not claiming that any of
the services provided by the Ac-
counting Center were the wrongful

practice of accounting without a-

valid license, Thus, even if she lost
the case and had to change the busi-
ness’ name, she could continue to
perform bookkeeping and related

services, including some tax ser-
vices, even without a license.

Why this lawsuit?

The case began in 1986 when Ms.
Moore filed suit against the state
board of accountancy because they
had sent her a letter ordering her to
ceaseand desist fromusing theterms
accountant and accounting. Ms.
Moore was joined in her suit by the
700-member California Association
of Independent Accountants.

TheCenterfor PublicInterest Law,
San Diego, filed a friend of the court
brief in which it stated that 80 per-

cent of the work done by licensed .
-accountants does notrequirea CPA.

It also stated that the prohibition on
advertising was being enforced at
the same time that the cost of CPA
services had soared, putting CPAs
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Accreditation in

Accountancy.
What is it? What does it mean?

Accreditation in Accountancy is a meaning-
ful alternative to certified, large public prac-
tice. Local and regional small businesses
need the services of professionals specializ-
ing in their financial needs and concerns. A
practice niche you will want to consider,

Here is how you can be that specialist:
Demonstrate your proficiency by passing
the Accreditation Council for Accountancy
and Taxation accountancy examination;
then, agree {0 maintain a program of con-
tinuing professional education and adherence to the
ACAT code of ethics, ACAT Accreditation in Accountan-
¢y identifies you as the small business accounting spe-
ciafist. And you can begin now, as a student.

unbeatable
combination!

Professional Affiliation.
Where do I get if?

The National Society of Public Accountants
INSPA] represents the interests of over
20,000 independent, small business
accounting and tax professionals and pro-
vides a wide range of programs and services:
Monthly journal and biweekly newsletter,
governmental representation, networking,
education programs and much more, Stu-
dent membership in NSPA is one of the best
investrrents you can make for your future,

An

If you're independent-spirited, vet you

know that education and conforming to

standards are Important to your career and your future

clients, cail or write for information on how ACAT and
NSPA can help you,

Accreditation Council for Accountancy and TaxationM
National Society of Public Accountants
1010 N, Fairfax Street, Alexandriz, VA 22314 703.549.6400

Circle number 911 on Products/Services Card
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PUBLIC OPINION - MUST ACCOUNTANTS BE CERTIFIED?
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B California poll: Those believing all accountants are CPAs.
Texas polt: Those believing all accountants are CPAs.
B California poli: Those befieving all companies advertising accounting services are

out of the reach of many small busi-
ness owners. Finally, the Center al-
leged that the Board, mainly com-
posed of CPAs, was attempting to
impose advertising restrictions on
direct competitors in order to in-
crease the licensees' business.

California's reasoning

In answering the real question,
whether the use of the term accoun-
tant could be reserved solely to “li-
censed” accountants, the California
Supreme Court discussed numer-
ous issues of statutory construction
not relevant here. It also discussed
whether the Board, made up largely
of CPAs, could prohibit the use of
theterm “accountant” by unlicensed
practitioners, even though the state
legislature had not included that
term in its list of protected names.
The statute only protected the term
“accountant” if it were preceded by
the words “chartered,” “licensed,”
“enrolled” or “certified.”

The court then states “our task is
to inquire into the legality of the ...
regulation, not its wisdom” and it
deferred to the regulatory agency’s
expertise rather than use its own
judgment to determine if the protec-
tion was authorized by the legisla-
ture. The court subsequently deter-
mined that, based on the publicopin-
ion poll, prohibiting the use of the
terms accountant or accounting is
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reasonably necessary to protect the
publicby eliminating any likelihood
of confusion.

Freedom of speech? .

Although the Board appeared to
have obtained a victory, the court
then looked at the effect of the First
Amendment to the Federal Consti-
tution, which provides for commer-
cial free speech. The First Amend-
ment prohibits a state or the federal
government from regulating truth-
ful advertising related to lawful ac-
tivities, unless the advertising is in-
herently misleading or abusive. In
such cases, a state may provide ap-
propriate restrictions. However, the
U.S. Supreme Court has held that a
state may not completely ban state-
ments that are not actually or inher-
ently misleading. Since Ms. Moore
was legally practicing bookkeeping,
and related services (knowntosome
of the public as accounting) does the
First Amendment prohibit the state
of California from regulating her
advertisements?

An identical situation occurred
in Maryland in 1979 (Comprehensive
ete. v. Maryland State Bd. of Accoun-
tancy). There the court held that the
State of Maryland could not com-
pletely suppress the dissemination
of truthful information about the
company’s “Accounting Service(s).”
However, the court held that addi-

tional information, warning and dis-
claimers may be necessary to pre-
vent deception of the public.

The California Supreme Court
concluded that the use of the terms
accountant or accounting services
when used without qualification
are potentially misleading. How-
ever: “(W)here the generic terms are
used in conjunction with a modifier
or modifiers that serve to dispel any
possibility of confusion—for ex-
ample, an express disclaimer stat-
ing that the ‘accounting’ services
being offered do not require a state
license—their use in such a context
may not be constitutionally en-
joined.”

The dissent

It is interesting that three of the
seven judges dissented in the Moore
case. One judge pointed out that on
either statutory or constitutional
grounds courts in the states of Colo-
rado, Florida, Maryland, Okla-
homa, Virginia and Wisconsin have
held that Jaws prohibiting the use of
the terms accountant or accounting
by unlicensed practitioner were un-
enforceable.

Similar provisions were held un-
constitutional in Illinois, Tennessee
and Mississippi.

As early as 1957, the Florida Su-
preme Court stated in Florida Ac-
countants Association v. Dandelake that
to prohibitnon-certified accountants
from doing routine accounting work
and to require them to designate
themselvesas “bookkeepers” (rather
than accountants) is in conflict with
the spirit and express provision of
the Constitution.

Only a Texas appellate court, in
the 1978 Fulcher v, Texas State Board
of Accountancy decision, has held
that a state may prevent an unli-
censed practitioner from using the
terms accountant or accounting. It is
interesting that approximately 22
states permit unlicensed individu-
als to hold themselves out as ac-
countants.
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Who won?

Based on the results in Moore,
bothsides have claimed victory. The
state may prohibit the use of the
unmodified term accountant or ac-
counting thus protecting the public
from unlicensed “accountants” and
the unlicensed practitioner may con-
tinue to advertise as an accountant
as long as there is a proper dis-
claimer. Where the disclaimer must
appear, what size it must be, and
other procedural questions were not
addressed. For example, must the
yellow pages have two separate list-
ings, “licensed” and “unlicensed”
accountants?

William Sager, legal counsel for
the National Society of Public Ac-
countants has written that the court's
decision will generate endless dis-
putes over what are appropriate
modifiersand disclaimers. Mr. Sager
further wrote in the September 1992
National Public Accountant, “Boards
of Accountancy are preoccupied
with protecting the turf of their lic-
ensees from the competition of unli-
censed accountants. The result is
that the Boards will argue for and
support those modifiers or disclaim-
ers that are so negative as to be self-
deprecating to the unlicensed ac-
countants who use them.”

One 1969 Wisconsin case ad-
dressed this issue. In Tom Welch
Accounting Servicev. Walby, thestate’s
supreme court had to decide
whether the plaintiff, who waslisted
under accountant rather than under
Certified Public Accountant in the
yellow pages, had violated the law.

Even if she lost the
case she could
continue to perform
bookkeeping and
related services.

So long as the plaintiff did not de-
ceive the public, the court stated
that the statute had notbeen broken.
Unlike the California Supreme Court
almost 23 years later, the Wisconsin
court held that the distinction be-
tween a nonregistered accountant
and a public accountant is generally
recognized: “One only has to turn to
the yellow pages of a telephone di-
rectory to see the distinction main-
tained.”

U.S. Supreme Court inaction

On appeal to the U. S. Supreme
Court, Ms. Moore pointed out that
the California Supreme Court had

agreed that the generic terms ac-
countantand accounting were truth-
ful and accurate in describing the
services she performed. She there-
fore asked the Supreme Court to
affirm her First Amendment rights
to use the term accountant or ac-
counting without disclaimers. The
Supreme Court did not rule on the
Moore case. It simply decided not to
kearthe case and, therefore, the Cali-
fornia decision was left in place.
Accordingly, the Supreme Court
neither accepted nor rejected the
holding of the Moore case and it
must be followed in California.
What is the effect on other states
of the Moore decision? I¥'s still too
early to tell. It will probably be fol-
lowed insofar as it held that the
Constitution permits unlicensed ac-
countants to advertise as accoun-
tants or for accounting services so
long as a disclaimer is present. Itis
less clear whether other states will
chose not to follow the decision and
allowunlicensed practitionersto call
themselves accountants without the
use of disclaimers. .

Richard B. Malamud, J.D., LI.M.
(Taxation), CPA, is a professor of
accounting and law at California
State Unitversity Dominguez Hills,
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nates telephone tag.

Cé&L has introduced a series of
teleseminars, the “In the Know” se-
ries, whichbrings its people together
with the latest thought leaders, to
explore how their ideas are being
studied and applied to the firm's
clients and its competitors, and how
they might relate to C&L's work.

Flyers, booklets, brochures, faxes,
electronic mail, data bases, phone
calls, phone mail, videos, meetings,
seminars and conferences are the
tools adopted by Price Waterhouse
to communicate within the firm. PW
ploneered Lotus Notes in connect-
ing offices worldwide and uses in-
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teractive data bases to share infor-
mation. PW maintains a technology
center in Menlo Park, California,
which constantly studies the appli-
cation of the latest technology to its
practice.

Electronic mailis being employed
extensively within Price Waterhouse
and faxes and phones are used for
communicating immediateinforma-
tion that cannot wait for publication
in a printed format.

PW has firmwide, industry, prac-
tice and local newsletters, as well as
flyers to introduce new strategies
and brochures to explain new prod-
ucts and services.

Continuing education

Working for the Big 6 carries with
it the promise of topnotch profes-
sional education. Considering all the
means of communication being em-
ployed to keep staff up-to-the-
minute on professional and firm de-
velopments, plus the 80 and more
hours of continuing professional
education (see chart on page 12) that
the firms are providing annually,
it’s obvious the firms are keeping
that promise. They are selling pro-
fessional services and, through their
education and communication ef-
forts, they are doing all they can to
keep those services high quality. [}
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